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4.12. Knaccudukalua CMbICIOB COrmacHo XaHa@uTam. 

4.13. Knaccudukalua CMbICIOB CormacHo Waduutam. 

4.14. Tunbi IpoTHBOTOJIOKHBIX 3HAdeHHH. 

4.15. Knaccudukalua BbIpaxkeHuii 10 OxBaTy HX 3HayeHHi. 

4.16. MHeHia OTHOCHTeIbHO B3aMMOCBA3M MexK Ly COOOMIeHHeM axad u 
«OOILLIMM>) atTOM. 

4.17. MHeHuaA OTHOCHTeIBHO OrTpaHH4eHHBIX H HEOrpaHH4eHHbIxX TepMH- 
HOB/BbIpaxKeHHi. 

4.18. Knaccudukalua 3HaHua B UcuaMcKo (busocodun. 

4.19. Knaccudukalua TepMHHOB B UcaMcKol Puocomun. 

4.20. Hexotopsie B3ruiaabI Ha TpeOoBaHHA K mydotcmaxudam, KOTOpbIe 
MOTYT Y4aCTBOBATb B KOHCEHCYCE. 

4.21. Hexotopsie 43 pa3sIM4HbIX MHEHHH 10 NOBOLY onpeyeueHuA NpuH- 
Wuma woocma. 

4.22. Pa3Hble MHCHHA OTHOCHTEJIbHO JIETHTHMHOCTH KbLACA 

4.23. (a) Uerbipe KOMMOHeHTA/COCTaBIIAIOIHX aHasiorMuH u (b) Kak OHH 
B3AaHMOJCHCTBYIOT B TIpolecce CyKCHHA 10 aHaIOrMH. 

4.24. Uetbipe KaTeropuu «MOzXOTALIMX aTPHOYTOB»». 

4.25. DopMasIbHad NpolleAypa CyK CHUA 10 aHaOrHH (KoLAC). 

4.26. Knaccudukalua HHTepecoB, OCHOBaHHad Ha UX (OyKBaJIbHOM) yIlo- 
MHHaHun B IIncanun. 

4.27. Pa3iWw4Hble MHeCHHA 00 alb-Macilaxa ajlb-mypcaa. 

4.28. Pa3Huila BO MHCHHAX OTHOCHTeJIBHO TIpMHIMNa UcmUXxCaH. 

4.29. OlleHKa onpeweueHHOH CHTyallMH Ha OCHOBe MIPHHUMNOB, OTIMYA- 
FOLWIMXCA OT TCX, Ha OCHOBE KOTOPBIX 3a4acTYIO OL|CHHBAIOTCA MOAOOHBIC 
cuTyaluu. 

4.30. Knaccudukalua ocHOB ucmuxcana. 

4.31. PasHulla BO MHCHHAX OTHOCHTEIIbHO cadd a3-3apa’u. 

4.32. Uerbipe «cTeleHH>» BEPOATHOCTH, 110 MHCHHIO IOPHCTOB, KOTOpBIe 
oWOOpusIM IpecedeHue BO3MOXKHOCTEeH. 

4.33. PasiM4Hble MHCHHA OTHOCHTeJIBHO wap 'y Man KabjaHa. 

4.34. PasiM4Hble MHCHHA OTHOCHTEJIBHO pa ’Uu ac-caxaou. 

4.35. PasHulla BO MHCHHAX OTHOCHTEJIBHO ‘aMaib axilb alb-Maouna. 

4.36. Pasinm4Hble MHeEHHA 00 ab- ‘ypq. 

4.37. OO30p NpHopuTH3alMH WOKa3aTeIbCTB B pa3IM4HBIX wWiKoNax Uc- 
JIAMCKOYO T1paBa. 

4.38. Knaccudukalua mpaBoBbixX HOpM, IIpHHATad B TpaMIMOHHbIX 
miko1ax MciaMckoro mpasa. 

4.39. Pa3smmuna B KilaccHukKallMaAx UCIAaMCKHX TIpaBOBbIX HOpM IO «cTe- 
IHW JOMYCTHMOCTHD». 

4.40. Knaccudukanua 06a3aTesBcTs. 


4.41. Knaccuukalua o6a3aTesIbcTB HW 3alIpeTOB, OCHOBaHHad Ha «ACHO- 
CTH JOKa3aTeJIbCTB B XAHA*UTCKON WIKOIe. 

4.42. Knaccndukalua 1paBociocoOHOCcTH C TOUKH 3peHHA ITAIOB 2KH3HU 
yesIOBeKa. 

5.1. Caoquaa TaOmMia BbIpPaKeHHii, MCHOUb3yeMbIX B THIOOrHH «HC- 
JIaMCKUX HeOJIOrH». 

5.2. TpaqHUMOHHO JOKa3aTesIbCTBa/apryMeHTbI pa3zeuAIOTCA Ha [Be Ka- 
TeTOPHH: HaexKHbIe (xyOrc2tca) U HECOCTOATEIIBHbIC (Oamusb). 

5.3. TloaTBepxqarolive CBUeTeIbCTBAa (UCmU HAC) ABIIAIOTCA IIpOMexky- 
TOYHBIM YPOBHeEM xyOIcoxCUuliA, KOTOPbIM MOABJIACTCA B HEKOTOPBIX T10- 
CTaHOBJICHHAX. 

5.4. Ta’eulb — ypOBeHb xVOoIcoICuuA MEX Ly XVvOocotca We ucmu Hac. 

5.5. Buxu wau’ — 9TO He3HayMTeIbHad KPHTHKa Me*KTy ucmu’Hac VU 
o6ymuan. 

5.6. Ora KHHTa peflaraeT WATb JOMONHUTeIbHEIX YpoBHeli «OKa3a- 
TCJIBHOCTH> MEKTY «“LOKa3aTeIbCTBOM»> H «HECOCTOATCJIBHBIM apryMeH- 
TOM)». 

5.7. MHoro3HayHbIit CHeKTP XVOICIHCUA OT KOKA3aTeJIBCTBA» JO «OTIPO- 
Bep»KeHHA»». 

5.8. MHoro3HayuHbI CleKTp HCTOUHHKOB B H3MepeHHH «4eIOBeYeCcKH 
OIIbIT»» — «OTKPOBeHHe»». 

5.9. J[ByxMepHaa WIIOCTpalua Toro, re HaxosATCA Wpesiaraemble TeH- 
JCHUHH OTHOCHTeIbHO HCTOUHUHKOB McramMckoro mpaBa HU «ypoBHei Ux 
aBTOPHTeTHOCTH». 

5.10. TenaqeHyuu TpayqWuMoHasiv3Ma C TOUKH 3peHHA ero TeyeHHi. 

5.11. MoyepHu3M C TOUKH 3peHHA ero TeyeHHH. 

5.12. TeHqeHyua NOCTMOJepHu3Ma C TOUKH 3peHHA ero TeYeHHH. 

6.1. Oukx HW 4acTbh Mpopoueckol TpaqMuMn CMeLIeHbI OT BbIPaxKeHHA 
«ABJICHHOTO>> K BbIPAXKCHHIO «4eIOBEYeCKOFO TO3HaHHA ABJICHHOTO)». 

6.2. «MupoBo33peHie» IpaBoBea ABJIACTCA OCHOBHBIM (akKTOpOM op- 
MHpoBaHHa (puKxa. 

6.3. TpaqHMOHHO oKa3aTeIbCTBa JeJIaTCA Ha KaTerOpHu «ACHBIC» UH 
«H€ACHBIC)». 

6.4. Ucropuyuecku «ayTeHTH4HOe» HW JIMHTBHCTHYeCKH «3HAYMMOe» CBH- 
JICTCJIbCTBO ABJIACT COOOM “HEOTBEMJICMYIO YacTb pesIMrHM»». 

6.5. AcHocTb/BepOsATHOCTh yBeIM4MBaeTcaA (HeIMHeMHO) C KOJMYCCTBOM 
JOCTYMHBIX OKA3AaTeJIBCTB. 

6.6. «ATpHOyTbD>, KaKYLIMeCA IPOTHBOPedMBbIMH B OJHOM H3MepeHHH, 
MOTYT MOJIOXKUTCMIbHO MOBIMATh Ha Apyroe U3MepeHHe, CBA3AHHOE C 1e- 
JIAMH. 

6.7. JloOapneHue yka3aHud Ha eM (Owlaia ailb-mMaKcud) K SACHBIM 
CMBICIaM/3Ha4eHHAM. Ero TpvOpuTeT OJDKeH 3aBHCeTb OT BaxKHOCTH 
HaMeyeHHOH LesH. 

6.8. Knaccudukatna Onara (waciaxa) Ha OCHOBaHHM COrlacOBaHHOCTH C 
IlucanvaMu WIM MX WesliMn. 
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6.9. YpoBHH pe3yJIbTaTOB HM aJIbTepHATHBHbIe YPOBHU CpeyCTB UX JOCTH- 
%KCHHA, COrIAacHO asib-Kapadnu. 

6.10. Cnektp ypoBHeli Mex Ay XOpOMIMMH pe3yiIbTaTaMu/0Os3aTeIbBHbIMH 
cpeCTBaMH M OTBpaTHTeIbHbIMU pe3yJIbTaTaMH/3allpeleHHBIMU cpei- 
CTBaMH. 
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OT ABTOPA 


bor wegpo OmarocioBHI MeHA BBIlie HOOBIX oxn_aHui! VU a 
HayleroCcb, 4UTO OH IIPHMeT 9TOT CKPOMHBIM Tpy, CO BCeMH ero HeoUe- 
TaMM KaK aKT MOKJIOHCHHA B OaroyqapHocTs 3a Bce Ero mjegzpoTEl. Oco- 
Oyo OarOMapHOCTb XOTeMOCb ObI BbIPA3HTb BCCM YYCHbIM HM HacTaBHH- 
KaM, CJeIaBUIMM BKJIa] B MOe HayyHoe CTaHOBIeHHe. blarojapHocTh 
mokoHHomy welixy Moxammayy ab-l asa, WOKOMHOMy weltxy Mcman- 
my Caguxy ajb-AyjaBu u weltxy Maxmyny Mapaypxy 3a To, 4TO A y3Hal 
oT HHX 06 UcnamckoM 3aKoHe u KopaHe B cBOM paHHue TobI; Mpo- 
(beccopam Moxammeyly Kamesro u Xa3emy Padbaty 3a ufeu, KOTOpEIe 4 
CMOr pa3BHTb Olarowapa OOy4eHHIO CHCTeMHOMY aHasIM3y B YHuBepcHu- 
tere Batepsioo, Kanaya; mpodeccopam Axmayly atb-Accasio u Camaxy 
Comtany 3a Moolpenue K MCcIeqOBaHHIO MaKacud au-wapu'a BO BpeMA 
oOy4eHua B Maructpatype Mcnamckoro AMepukaHckoro YuuBepcnteta, 
Muuuray; goxtopy Tapu bayty 3a uccieqoBaHue, MpoBOqHMoe MHOM 
TO, erO PyKOBOACTBOM BO BpeMaA OOY4eHHA Ha MOJyuYeHHe CTeMeHH KaH- 
yuyjaTa HayK B OOaCTH peMTHO3HBIX HM WCaMCKHX HayK B Y9JIbCKOM 
yHuBepcutete, JIamnetep, BemmkoOputanua; u yBaxaemMomMy Axmayy 
3aku AMaHH, OCHOBATEIIIO HM PYKOBOAMTEIIO HCCIETOBATEIBCKOrO WeHTpa 
Al-Magasid Research Centre in the Philosophy of Islamic Law (JIonyon, 
BesmkoOputanna), 3a MposxBJIeHHOe KO MHe JOBepHe HW Ha3HayeHHe Ha 
JOJDKHOCTh JMpeKTopa, a TakxKe 3a erO NOCTOAHHY!O NosepxXKy. Mue 
TaKXKe XOYCTCA YHOMAHYTb HMeHa pAjja YACHbIX, KOTOPble TEM WIM HHbIM 
IlyT€M BHECIIM CBOM CYIIeCTBeCHHEIM BKJIa] B Hay4Hoe COepxKaHHe ITO 
KHurn. Jja OnarocuoBuT U BO3HarpaguT Tocnoyb cileqyIOulHX yUCHBIX: 
AOnannaxa bun baiia, Moxameya C. Dnb-Asa, FOcyda anb-Kapayasn, 
Taxy ajib-AsIBaHu, ajib-XaOu0a HOH alb-XomwKa, Delicana Mapsapu, Xa- 
cana J>xaOup, Moxammaya K. Umama, UOpaxuma Tanuma, Cauda A6- 
ayu-@arraxa u AxMajia ajib-PalicyHu. A Takxe mpu3HaTeseH Mex yyHa- 
PpoOdHOMY HMHCTHTyTy ucNamcKoH MbicuM (IIIT), B wacrHocru WoKTopy 
J>xamasro bap3svHyKu u WoKTopy Auacy ayb-lLeix-Ann, 3a BbICOKHI 
Tpodeccnonasu3M U WoWepxkKy, a Takxe MIupa3y Xany, Mappam Max- 
Mya 4 Mange Manx 3a ux Tpyy MU WeHHbIe coBeTbI, H Cuguxy Asn 3a 
co3qaHue TaOmuy. buarogapro Takxe CyxauOa DiamuHa 3a MepBH4Hyt1o 
pa3spaOoTKy Tas UM CCbLIOK, PUurypupyromlMx B sTOM KHUTre. MU Hako- 
Hell, 4 BCera B HEBOCIIOJIHHMOM JOIry Mepey, cBoei ceMbeli, ocoObeHHO, 
Moe Matepbio JIevimov amb-Taxepu, »*xeHOM Banyo, a Takxe Papo, 
Omapom, Axmejom u Capoii! 


Jxaccep Ayna 
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TIPEJUCJIOBHE 


Moi 3Haem mosoxo mo, uemy Tot Hayyus Hac. Boucmuny, Tot - 3uarowuu, 
Myopoi (Kopan, 2:32) 


MexyyHapoyHbii MHCTHTYT UcuamMcKon MbicuM (IIIT) c OonpnHM 
YHOBOJIBCTBHEM IIpeACTaBsIAeT 9TOT HAYYHbIM Tpy, NOCBALICHHBIM Teme 
Makacuod au-wapu'a (BbiciuMe Wem VUcnamckoro mpaBa). Ero aBtop, 
noxtop J>xaccep Aya — v3BecTHBI yaeHbI, KOTOpbI paspaOoTas co- 
OTBCTCTBYIOWLY!IO CiielWasM3alvi0 B WaHHOl cepe. ITO cepbe3Hoe u 
OCHOBaTeJIbHOe UcceqOBaHHe MpeycTaBiaeT coOoM HOBbIM TOAXoA K 
MeTOyOuOrMH Hu Pusocojun Ucnamckoro tpaBa, OCHOBaHHBIM Ha maKa- 
cud aw-wapu'a. Mbt HayeeMca, YTO BaxKHBIM aHasiM3 MW pa3MBILlIJIeHHA, 
coylepxKallHeca B 9TOM Tpye, He TOJIbKO CTaHYyT BaXKHbIM BKJIaJIOM B O00- 
laCTb Makacuo au-wapu'a, HO VM TIpuBIeKyT elle OobuIe BHHMaHHA UH 
BBI3OBYT OosIee LIMpOKH MHTepec cpeyu 4UTaTesel. 

Ilockosbky Ha aHTIMHCKOM A3bIKe TeEMe alb-MaKacuod TIOCBALLICHO 
HeMHOTO paOoT, ec TakoBble UMeroTca BOOOUIe, IIIT pew 3anoHHTS 
BaKYYM, HHHIMMpoBaB TepeBoy UM WyOMKalWIO CepHM KHUT 110 makacud 
aw-wapu'a, TOO! IpeCTaBHTb ITY BaxKHYIO OOACTb MBICJIM aHTJO- 
A3bIUHBIM 4HTATeIAM. KpoMe WaHHOi paOoTsl, B CepviO BOLI TaKwxKe 
Myxammay atb-Taxup u6u Auryp, «Tpaxtat W60n Autypa 0 Makacny all- 
wapn'a»; AxMajy, ajib-PalicyHu, «Teopua Bbicuimx yee WcnamcKoro 
mpapa Mama amb-Iatruou»; u Tamanb Spawn Attua, «K peasm3ainu 
BBICIUHX Welle HclaMckoro TipaBa: (yHKUMOHAIbHEIM MOAXOy». Xora 
jjaHHad TeMa CIO%KHAaA MU TpeOyeT HHTeIVICKTYAIbHbIX YCHIMM JIA OCBOe- 
HHA, OTMCTHM, YTO 9TH KHHIH pacCuHTaHbl He TOJIbKO Ha CICLWMaJIMCTOB, 
YUeHbIX HM HHTEIVICKTYAaIOB, HO HW MpeOCTaBJIAIOT OUCH MHTeEpecHy!o U 
TlOIe3Hy!O HHMOpMaLHt0 JIA WIMpOKoro kKpyra 4UuTaTesel. 

B 9TOM HOBaTOpCKOM Tpye J-p Jpxaccep Ayya mpeyctaBsiaeT cuc- 
TCMHBIM MOAXOA K PuNocopun u mpaBoBoit Teopuu (ycy1H) UcnamcKoro 
lipaBa, OCHOBbIBAaACh Ha ero WeuAX, IPMHUMNaX, BbICHIMX 3aja4yax MH rpa- 
HAX (Makacuod aw-wapu’a). JIA TOTO 4TOOBI UcuaMcKHe MOCTaHOBICHHA 
WOCTHTaIM CBOHX Welle B YTBepxXCHHH ClpaBeJIMBOCTH, paBHOCTH, 
lipaB 4esOBeKa, pa3BHTHH WM WMBYJIM30BaHHOCTH B COBPCMCHHOM KOH- 
TeKCTe, aBTOP OllpeyeuAeT maKAaCcUO KaK COBOKYIHOCTb 602KeCTBCHHBIX 
HaMepeHHM WM HpaBCTBeCHHBIX KOHIeCHUMH B caMom ocHoBe McsamcKoro 
3aKoHa. OH BBOJMT HOBbI MeTOA aHasiM3a, KiaccHpukalluu WH KpHTHKH, 
HCHOJb3YIOWIMH Takwe XapaKTepHCTHKU U3 TeOPHH CHCTeM, Kak LWeJIOCT- 
HOCTb, MHOTOMEPHOCTb, OTKPbITOCTb, KOrHHTHBHbIM XapaKTep HU, OCO- 
OeHHO, «ileuIeHalIpaBJICHHOCTb» cHcTeM. B OosIee WIMpOKOM CMBICJIe, HC- 
IOJIb3OBaHHe CHCTEMHOPO MOAXONa IPHBOAUT B pe3yJIbTaTe K BOCCTAHOB- 
JICHHIO TipaBa, HHCTHTYTOB MpaB YesOBeKa, rpaxkTaHcKOrO OOLIecTBa H 
ylipaBJIeHHA, 3AKPeMICHHbIX B HCIAaMCKHX MIpHHUWNax UW WpaBOBOH MBIC- 
JM. 
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OcHosBaHHblit B 1981 rogy MexayHapodHBI MHCTHTYT HcaMcKoN 
MBICJIM CJLYKUT KPyNHeMLWHM WeHTpOM COAeHCTBHA Cepbe3HOH Hay4Hou 
paOoTte, OCHOBaHHOM Ha MCJIaMCKOM BUeCHHH, IeCHHOCTAX HM MpMHWHaXx. 
VUrorom yBaqiaTu yerbipex JIeT NpOBeeHHA COOTBETCTBYIOWUMX Ipor- 
paMM, CeMHHapoB UW KOH*epeHuHi, cTayia WyOMMKalMA CBbILe TByXCOT 
IATHeCCATH paOoT Ha aHTIIMMCKOM HU apaOCKOM A3bIKaX, MHOTHe UX KOTO- 
PbIX B CBOKO OYepedb MepeBeeHbI Ha pA APYrHX ASBIKOB. 

Buipaxaem OsaroyapHocTb aBTopy 3a TeCHOe COTpyAHH4eCTBO C 
peaaxtTopcKor rpynmot JlongqoncKoro oduca IIIT Ha pa3sM4uHEIx 9Tarmax 
padoTHI Hay KHuTOM. OTAeubHad ONarofapHOcTb pesakTOpcKoH U MpoH3- 
BOJICTBeHHOM rpynmam JIoHqOHCKOorO oduca, a TakKxKe BCeM IIpAMO WIM 
KOCBCHHO TIPH4aCTHBIM K H3jaHHio 9TOM KHIM: Mange Marsmux, -py 
Banye Kpay3, Wupa3y Xany u Cugexy Amu. Ja Bo3sHarpagut bor ux u 
aBTopa 3a BCe HX TpyJBl. 


Pamayan 1428 

AHAC C. AJIb-INEMX-AJIA 

Ceuta0pp 2007 

AKQAOeMUYECKUU COBEMHUK, 

JIonoouckuu oquc IIIT, Benuxobpumanua 


14 


BBEJEHHE 
BO UMA «ACJIAMCKOTO 3AKOHA»? 


Al TMLWy 9TH CTPOKH, MpoexaBLUIMcb yIpoM yHMuyamu JlonyoHa (Be- 
MKOOputTaHua) K cBoemy oducy. IIpexpacHas urosbcKaad moroga ui (He- 
o6prHo!) YucToe HeOo MpesBellayu Xopollyro Woe3aKy. OnHaKo, K Co- 
*KAJICHHIO, TAKOBOH OHa He Oba. Beyb ropoy UM BCA CTpaHa «Ha BBICIIeM 
ypoBHe TroTOBHOcTH». CiyxObI Oe30MacHOcTH MpexympeqwIM O «BO3- 
MOXKHOCTH» «TeppopucTuyecKkoli» ataku! Tak 4TO, KaK HW BCe %*KUTeIM 
JIoHqoOHAa, A HEpBHHYAaI, TO HM [eNO pasrAAbIBad 10 CTOPOHaM B MOHCKax 
«HOLO3PHTCIbHOTO MOBe CHUA», YTO ObI 3TO HU 3HAYHIIO. 

Tem He MeHee, IIpOnCxosAllee B ropoe TPeBOXKUIO MeHA elle H 10 
IIpHunHe Toro, 4TO 9TH «IIpecTyIIeHHA» (A Ha3bIBAIO HX HMCHHO TAaK, a 
He «TeppopucTH4ecKHe aKTbD») COBeplarloTca «BO HMA VcylaMcKoro 3a- 
KOHa», KaK IIpOBO3TallaloT OTBETCTBeHHbIe 3a HUX JIMya. Ucnamckuii 
3aKOH? — BbIKPHKHYyI «¢ co 3uI0cTH. Kako «McnamcKuit 3aKoH»? Pa3Be 
«UcnaMcKuit 3aKOH>» O0OpseT orylbHOe yOulicTBO jOZeHM B MMPHBbIXx 
ropogax?! [ye «mMygpoctb u Osaromosyane deOBeyecTBa», KOTODBIEe, 
KaK H3BeCTHO MYCYJIbMaHaM, COCTaBIIAIOT OCcHOBy «McmaMcKoro 3aKO- 
Hay? 

Mue senomHMiicb copa MOH ab-Kaiiuma (ym. 748 r.x./1347 r.) 
06 «MciaMcKoM 3aKOHe», K KOTOPbIM A He pa3 OyAy BO3BpalllaTbca B 
9ToH KHure. LluTupys ux, 4 xO“y OOpaTHTb BHUMaHHe, 4YTO B apaOcKOM 
a3bike WOH asb-Kaiium uciomb3yeT coBO «iuapH’a», KOTOpoe A T10- 
JIPOOHO pa3bACHIO I103%Ke. 

«IapuatT OCHOBbIBaeTCA Ha MYpPOCTH HW WOCTWKeHHH 4eyIOBe- 
yeckOoro OaronosyqHA B HKU3HH STOM U cuenzyromjen. Wlapnar — 
9TO ClIpaBeAIMBOCTb, MHIOCepyue, MypocTb u WoOpo. Ilostomy 
yio00e MOCTaHOBJIeHHe, TOAMeHAIOMee ClpaBeIMBOCTb Hecripa- 
BeJVWIMBOCTBIO, MHIOCepyHe ero MPOTHBOMOOKHOCTHIO, OOLIee 
O61aro BpeOM, a MyfpocTb OeccmMbBIcIMUeH, He oTHOCUTCA K Ia- 
puaty, ake ecyIM MpOBO3ralieHO TaKOBbIM B COOTBCTCTBHH C 
KaKHM-TO TOJIKOBaHHeM)». 

STO HM eCTb TO, O 4M 9Ta KHHTAa, HECMOTPA Ha Cliel{MalIbHy!O Tep- 
MHHOJIOrMIO, KOTOPad HeMOCBALICHHOMY UHMTAaTeIO MOXKeT MOKa3zaTbcA 
CIOXKHOU, HU A STO TIPH3HAaLO. 


TE KE «ACJIAMCKHM 3AKOH»? 


Vcnam — 9To pera NpHOM3MTeIbHO YeTBepTH HacesIeHHa I1a- 
HeTbI. BOwIbIIMHCTBO MYCYJIbMaH IIpOKMBaeCT B PernHoHe, MpocTupato- 
temca oT CesBepHoti Adpuku yo FOro-BoctouHoi A3uu, a MyCyJIb- 
MaHCKHe MeHbIIMHCTBa 10 Bceli EBpone 1 AMepuike ABJIAIOTCA BTOPbIMH 
WIM TPeTbHMMH 10 BeJIM4MHe peMTMO3HbIMU OOWMHaMU. Mcsam ncioBe- 
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ALYHOT JOM, WpeACTaBIAIOWWe WpakTHYeCKH BCe STHMYECKHE Ipynlibl, B 
TOM 4McyIe apaObl (B HacTostee Bpema 19%), TypKH (4%), wHHIi- 
ubi/MakvcTanupl (24%), appukanupt (17%) W OrO-BOCTOUHBIe a3HaTbl 
(15%). U3 kKpoxoTHow rpynnst B Mexkke B Hauasie Cey{bMOrO BeKa My- 
CyJIbMaHe IpeBpaTWJIMcb B aBToputTeTHOe «McilamckKoe rocyapcTBo», 
TipeB3omeyiwee 10 cHIe BMecTe B3ATEIC Pumcxkyto u IlepcuyacKyro uMie- 
PHU yKe K KOHL Toro xe Beka. Mcuam cTasl peMrMeli pa3JIM4HBIX KyJIb- 
Typ HW WMBUIM3alMel, KOTOpad paciBesla B CpeqHHe Beka. 

OyHako ceroqHA CTpaHbl C IIpeMMyLIeCTBeHHO MYyCYJIbMaHCKHM 
HaceJIeCHHeM, COrIaCHO JaHHbIM MOCIICHUX e*KerOAHbIX OTYeTOB IIpor- 
paMMbI pa3BuTua Opranu3ayun OOsbegznHeHHEIx Hayuii (IIPOOH) no 
Vuyekcy pa3BuTHa YeroBeyeckoro NoTenyMasia (MPUIT) 3aHuMatoT HH3- 
ume nosuuuu. MPUIT paccuntprBaetca Ha OCHOBe paya PAaKTOPOB, TAaKHX 
KaK [paMOTHOCTh, OOpa30BaHHe, MONMTH4YeCKOe H IKOHOMHYECKOe yuac- 
THe, pacluMpeHue MpaB HW BO3MO2KHOCTeH 2KCHLIMH, YPOBCHb 2KH3HH. He- 
KOTOPBIM OoraTbIM apaOCKHM cCTpaHaM, JICMOHCTpHpylOWIMM BbICOKHe 
WoKazaTesIW cpeqHero WOXoa Ha Jylly HaceJIeHHA, 3HAYHTCJIBHO HeOC- 
TaeT CIpaBeJJIMBOCTH, pacluMpeHHA MpaB MH BO3MO%KHOCTeH KeHUIHH, 
yuacTHa B MOJMTHYeCKOM %KY3HH WM paBHbIX BO3MO2%KHOCTeH. Coor- 
BeTCTBYIOlWUMe WOKIaqbI OOH Tawxe ykKa3biBaloT Ha pa3zIM4HbIe (POpMBI 
HapylieHuli mpaB 4esIOBeKa UM KOPpyMUHIO B OOJIbIIMHCTBe CTpaH Cc My- 
CYJIbMaHCKMM OOJIbUIMHCTBOM, a TakK%Ke IIpOOJIEMbIl COCYHIeCTBOBaHHA H 
Tpaxk]aHcTBa MYCYJIbMaHCKHX MCHbINHHCTB B UX OOlecTBax. TakKHM 06- 
pa30M, B HacTOALee BpeMaA Tepe] MyCyJIbMaHaMH BO BC€M MUpe CTOAT 
Cepbe3Hble TIpOOsIeMbI pa3BHTHA, YTO BbI3bIBAeCT OOJbINIOe KOJH4YCCTBO 
CePpbe3HBIX BOIPOCoB. 

B Moem noHuMaHuH, «MclaMcKHi 3aKOH)> ABJIACTCA JBYDKylWeH CH- 
OH cupaBeWIMBOrO, IPOAYKTHBHOLO, pa3sBHTOrO, ryMaHHOroO, yXOBHO- 
TO, YHCTOLO, CIIOUCHHOTO, JpyxKeIOOHOTO H BbICOKO JeMOKpaTH4ecKOro 
oOmjecTBa. OWHaKO, IyTelliecTByA 10 pa3HbIM CTpaHaM, 4 He Halles 
JOJDKHOrO TOATBEpPKACHHA Z9THX LWeHHOCTeH Ha MeCTaX, B MYCYJIb- 
MaHCKHX OOMMHAaX MU OOMecTBax. Bo3HuKaeT OObIIOM BOTIpOc: rye 2%*e 
«McnamMcknit 3aKoH»? V1 kakyto poJib OH Mor OBI CbIrpaTb B IpeosoueHnn 
3TOrO Kpu3vca? 

B 9sTow KHure COJepxKHTCA MOMbITKA OTBETHTb Ha BTOPOH BOIIpOc, 
4TO B HTOre, TO MOeMy yOex*KeHHIO, IIpHBeeT K OTBETY HU Ha TepBBIit. 
VHbIMM ciOBaMH, 10Ka3aB, YTO «MciaMcKHi 3aKOH»> ClIOcobeH pealIbHO 
MCHATb 2KH3HH MYCYJIbMaH, MOXKHO JOCTHYb TOFO, YTO OHH MIPHMyT ero UH 
CHTyalluaA U3MeHHTCA. 
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JJEMXCTBUTEJIbHO JIM 4UTO-TO HE TAK C «ACJIAMCKUM 


3AKOHOM»? 


Jlo cux nop 4 craBut «MctaMcKHii 3aKOH») B KaBBI4KH, MOTOMy 4TO 


mipexye 4eM YTBepxKaTb, YTO OH MPHHOCHT ClIpaBeJIMBOCTb, MUJIOCep- 
We, pa3sBuTHe H T.J., ClleqyeT ONpeeIUTb, YTO Ke A MOApasyMeBato TOL 
«McilaMCKHM 3aKOHOM>>. Ota We*PMHHUMA TalkoKe BaxKHA JIA TOTO, YTOObI 
MIOHATL, JEHCTBUTCJIbHO JIM 4TO-TO He TaK Cc «McaMCKHM 3aKOHOM)». 


puat, 


JJaHHaad KHUTa COepxKUT NOAPOOHBIM aHasIH3 TepMHHOB (PPUKX, LWa- 
(baTBa, wa3axud, WIDKTUXal, KAHVH VU ypq, a TaKKe CJIOKKHBIX CBA- 


3elHi Mex ay HUMH. Ho 4TOObI OTBETHTH Ha BBbIIe MOCTAaBJICHHbIM BOIIpPOC, 
celiyac MHe XOTesIOCh ObI pa3rpaHH4NTb TPH pa3HbIx 3HayeHHA OOMIero 
TepMuHa «McraMcKHi 3aKOH)». 


1. 


IWapuat: OTKpoBeHne, KOTOpOe MOY HM BOIJIOTHII ero Mocsa- 
HHe HM MMCCHIO B 2KH3HH Myxammay, To ectb Kopau u IIpopo- 
yeckaad TpayMuHs. 
@Mukx: COBOKYNHOCTb IpaBOBbIX MHCHHM, TaHHbIX pa3JIM4HbIMH 
IIpaBoOBeaMu W3 pa3sHbIX WIKOJI MbICIIM B OTHOMICHHM MIpHMeHeHHA 
lapuata (BIC) K pa3JIM4HbIM 9%KM3HCHHBIM CHTyallHAM Ha IIpo- 
TDKCHHM MOCIEIHUX YTLIPHATWAaTH BEKOB. 
Matsa: IIpumMenenve Wapuata u (:puKxa (BbIIe) B MOBCeqHeEBHON 
%KH3HH MYCYJIBMaHHHa. 

B mogpoOHoM paccMoTpeHuu 3THX VM CBA3AHHBIX C HUMH BOTIPOCOB 


3aklOuaeTCA MHCCHA WaHHoro UccueqoBaHua. A MOM OTBeT Ha TOCTaB- 
JICHHBIM paHee BOTIpOc (eHCTBUTeJIbHO JIM 4TO-TO He Tak c «MciaMcKHM 
3aKOHOM»»>?) TAKOB: 


Ecam roy, «McilaMcKHM 3aKOHOM») BbI O{pa3syMeBaeTe WiapHat, TO 
e€CTb OTKpoBeHHe, TaHHoe Myxammayly, KoTOpoe OH YCBOMII, MIpH- 
MeHHJI B CBOeH 2KH3HH HM MIpouled WOU WyTb, oOOy4aad eMy CBOHX 
CHOBY2KHUKOB H BeCb MAp — Tora OTBeT TakoB: Her. B «Mcnam- 
CKOM 3aKOHe>> HeT HHKaKOM TpoOseMbI. ITO oOpa3 %*u3HH, Hecy- 
WMH clipaBesIMBOCTb, MUJIOcepyMe, MyApOcTb U WOOpo, Kak TOBO- 
pu W6u anp-Kaitum. 

Ecau ropopa 06 «McmaMcKoM 3aKOHe», BbI HMeeTe B BUY MUKX, T. 
e. Bce OoraTCTBO HacsleqHA HCMAMCKUX IpaBOBbIX LIKOJI, TO OTBCT 
Takxe: Her. Her Hvyero HelpaBHJIbHOrO B MpaBOBbIX Cy2K]CHHAX 
YUCHBIX, BLIHCCCHHBIX JIA UX Cpey{bI HW SMOXH. OTO mpaBya, TO He- 
KOTOpble yueHble JONycKasIM OWIMOKH H/HIIM 3aHAJIM CIOpHbIe 10- 
3H 10 TEM WIM MHbIM BOTIpocaM. OyHaKO TakoBa Ipupoya Uc- 
cileqOBaHui B OOJIacTH paBa. Bo Bce BpeMeHa POJIb YACHBIX 3a- 
KHOUaIacb B TOM, YTOObI MCIpaBIATh pyr Apyra W yaacTBOBaTb B 
TIpoWOIMKAarOMuxcaA WeOaTax. 

Ho ecm nog «UciamMckKuM 3aKOHOM» Mlospa3syMeBaTb (paTBy, TO OT- 
Bet: B 3aBHCHMOCTH OT Toro, KaK BbIBOAMIacb dbatBa! Hexoropsie 
qcamaea sBiAIOTCA TIpoABIeHHeM VicaMa Ww ero HpaBCTBeHHBIX 
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IeHHOcTeli, B TO BPeMA KaK HHbIe — TIPOCTO HelpaBHJIbHbIe HW He- 
ucnamckue. Ecru dbatBy OCIOBHO CKOMMpOBaTb M3 Kakol-s1H00 
KIIacCH4ecKOH KHHIM 10 HCJIaMCKOMY IpaBy, TO OHa BIIOJIHe MOXKeT 
ObITh OMIMOOUHOM, MOCKOJBKY C OOO Boe BepoATHOCTH OHA 
oOpatleHa K JpyroMy MUpy C OTJIH4YHBIMH OT COBPeMeHHBIX 00- 
CTOATeIBCTBaMH. Ecru daTBa OCHOBbIBaeTCA Ha HeOHO3HAdHOM 
HHTeplipeTaluu TEKCTOB C WeJIbIO CILWKUTb MOUHTHYCCKUM MHTepe- 
CaM CHJIbHBIX MHpa cero, TO OHa omMOONHAa U IpoTHBopeunT Mc- 
namy. Ecum batBa pa3peliaeT JIOAM COBeplaTb HeECIipaBeIMBEIe, 
JMCKPHMHHAlMOHHEIe, BPeAHbIe, AMOpaIIbHbIe WelicTBUuA, TO, WaxKe 
OyTy4H OCHOBaHHOM Ha KaKOM ObI TO HH ObIIO “TOIKOBaHHU»>, OHA 
omHoOouHad H HencyamMcKas. B ciryuae Ke, Kora (aTBa OCHOBaHAa 
Ha JOCTOBepHBIX HCJIaMCKHX HCTOUHHKAX, OOecrIeuHBaeT Oarono- 
myaue WH MOATBepxKAaeT OCHOBHEIe WeHHocTH/nemM VWcnamcKoro 
lipapa (m0-apaOcku, wakacud aw-wapu’a), TO OHa TpaBHJibHaa uv 
JCHCTBUTeJIbHad. 
V3 ynOMAHYTOrO MHOM BbI yxKe MOMKeTe COCTABHTb IpecTaBIeHHe, 
O 4eM 9Ta KHHTa M Kakve BOMpOCcbI B Heli OyayT paccmorpeust. Ho Bce 
OHH KOMIIJICKCHbIe H TpeOyroT MoApoOHoro paccmotpenus. Tlostomy 
Talbie «A IpHBexy oOuMM OObeM JHCIMMIMH, 3aeiCTBOBaHHbIX B HC- 
CJI@HOBaHHH, a 3ATCM KPaTKOe Pe3IOMe O TOM, 4ero A XOTEI NOCTHUb WaH- 
Holi paOoToH. 


OXBAT AMCUOMMJIMH 


Knaccndukalua YesoBeyecKHX 3HaHM B «MCIMIIMHbD> CHW>KaeT 
CIOXKHOCTS KOHUeMUMM, IPpyinmupyA UX B UAeHTHPULUpyembtle OOsacTH, a 
He 3A€HHMasACh KAXKTOM OTIeIbHO. brarowqapa sTOMy MULyuWe 3HaHHM MO- 
ryT pa3BHBaTb KOMIIe€TCHIMIO B KOHKPeTHbIX JUCUMMIMHaX. HeskciepTbl 
MOTYT OlpeyeIHTb OOaCcTb 3HaHHH, K KOTOPOM OTHOCHTCA HX BOTIpOC u 
oOpaTHTbcaA C HMM K COOTBETCTBYIONIeMy cllelMasuctry. OWHakO «qHCIH- 
IVIMHAIM3ala» HE WOJDKHA MIPeCHATCTBOBaTb HCIOJIb30BAaHHIO CXOJ{HbIX 
KOHI[eHIMM W3 «pa3HbIX» OOacTeH UccIeqOBaHHM, KaK MW He JOJDKHA Be- 
CTH K MOHOMOJH3alHH HCTOUHUKOB JOOOM HCIMIMIMHbI, YTO MpHBesO 
ObI K CiepxKHBaHHIO TBOPUeCTBa MH OrpaHW4eHuto HOBBIX uel. MexquC- 
I[MIVIMHAapHbI WOAXO, HCMOUb30BaHHbIM B WaHHOM KHuTre, OObeMHACT 
COOTBETCTBYIOIIMe 3HAHHA H3 Pa3sHbIxX OOIacTei B paMKax OOMMX «HC- 
yumimMH» Ucnamckoro mpasa, Pusocodun u Teopun cuctem. HwxKe mper- 
CTaBJICHO KpaTKoe OlMcaHue TOO, Kak 9TH 3HAaHHA OOBeEHHeHEI. bosee 
TloqpoOuHoe onMcaHnue cyleyyeT B KHUTe. 

B pamkax yucuMnMHb! McramMckoe paBo 9Ta KHMTa MOCBALIeHa 
«ocHoBaM McnamcKoro rpaBa»> (ycylb alb-qdukx). OOcyxTaIoTcA TakoKe 
TeMBbI, OTHOCAMIMecaA K camomy Mcsamckomy lipaBy (PuKX), HayKe Tepe- 
Wau Xa{ucos (‘wilbM alb-xaduc) WU HayKe 9kK3ere3uca (‘UibM alb-mad- 
cup). Hampumep, NocTaHoBieHHa (UKXa YIOMMHAIOTCA JIA WIWIFOCTpa- 
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HH WpakTH4ecKOrO BIIMAHHA (YHJaMeCHTaJIbHbIX TeOpHit; OCHOBHBIe 
Iipapwyia (Kaea ud) W3 HayK O xayiucax U madcupe OOcyxTarOTCA B KOH- 
TeKCTe HX CBA3H C OCHOBaMH TpaBa. Kak OT eIbHYIO JMCIMIIMHYy Wes 
(maxacud) UcnaMckoro IipaBa HauasId paccMaTpuBaTbcA pAOM pedop- 
MaTOPOB B J[Ba{IaTOM BeKe. Tpay{MIMOHHO alb-maxkacuo W3y4asI B paM- 
KaX HayKH yCyib ajlb-G~ukx B Ka4eCTBe BTOPOCTeHeHHOTO IpeyMeta B 
KaTeropHu «He3aBH-CHMBIe MOe3Hble eMCTBUA» (ab-MaCaIUX Ajlb-Myp- 
caja) THO0 NOA-xXoqAWMi aTpuOyT Wiad aHasorMu (mMyHacaba Aillb-Kb1AC). 
OyHako B 9TOM Tpye wakacud paccmMaTpuBaeTcA Kak «pyHaMeHTalib- 
Had MeTOONOLHA» yCylb Glb-(—ukx, BH€ He€3aBMCHMOCTH OT TOO, CJIe- 
WeT JIM CUMTATb Ce CAMOCTOATCIBHON AMCUMIMIMHON WIM HeT. 

Uro kacaetca dbusocodckux JMCUMIIMH, TO 9TO UCce_OBaHHe 
HalipasMy!O CBA3aHO C TAKHMH OOACTAMH, Kak Joruka, PuIOcomuA MpaBa 
HW Teopua moctMoyepHa. OcoOoe MecTo B KHUTe OTBOANTCA usOCO- 
(pam/tipaBoBeyjaM C TIATOrO 110 BOCBMOM BeK M10 XHJDKpe, KOTOPHIe TOT- 
ep xKUBAIM, pasBUBaIH WIM KpHTHKOBAaIM rpeyeckylo JIOrMKy, HU TOMY, 
KaK MX COOCTBeHHad JIOPMKa BIMAIa Ha UX MCTOONOHIO paccyKTeHHA. 
CoppeMeHHOi JIOTMKe OTBeeHa He MeHee BaxKHAaA POJIb, MOCKOIBKY TOU- 
KM €€ OTXOKTCHUA OT TPaAMNHOHHON JIOTMKU CTAaHYT JBMKYIWIMMH B KpH- 
THKe JIOTHKH CaMOl HayKH ycylb alb-d~ukx. Kuura oOpattjaetca K Pus0- 
codun lipaBa B ee COBPEMeCHHOM MOHHMaHHH, YTOObI OOpaTHTb BHUMAaHHe 
Ha TO, Kak ~unocomua UcnamcKoro 1paBa MO%KeT U3BIIeUb MOIb3y H3 ee 
IOHATHHU, CTpyKTYpbl H OCOOeHHO TOcIeHHX H3MeHeHHH Ha OCHOBE CH- 
ctemM. Teopua MocTMOyepHa Kak «aHTH-MOJ[epHHCTCKOe» HalipaBsleHue 
(buocomuu B Hal JHU BAOXHOBHIa HEMaJIO KPHTHKOB I1paBa B IeJIOM H 
Ucnamckoro papa B 4acTHocTH. B kHure MpeyCTaBIeH aHasIM3 Tako 
KPHTHKH H ee OTBETHad “KPHTHKa». 

«Teopua CHCTeM HW CHCTeMHBIM aHasI3)»» — 9TO HOBad He3aBHCHMaA 
TMCUMINIMHAa, BKIIOUaIOMad B CeOA pA CYOAMCIMIMIMH, H HEKOTOpBIe U3 
HHX OTHOCATCA K JaHHOM padote. Teopua cucTem ABuIAeT COOOM «aHTH- 
MOJepHHcTcKHii» usocomcKHH MOAXOT, KPHTHKYyIOWIMi MOepHH3M 
OTJIMYHBIM OT TeopHit MOcTMoyepHa crocoboM. Take MoHATHA COBpe- 
MeHHOM TeEOpHu CHCTeM, KaK I[eJIOCTHOCTb, MHOrOMEPHOCTh, OTKPbITOCTb 
H WeseHalipaBsIeCHHOCTb, HCIOUb3y!OTCA HAMM B aHHO KHure, 4TOOBI 
BbIpaodoTaTb Hallly COOCTBeHHY!O MeTOOJOruIO aHasHM3a, KOTOpad u Oy- 
eT BIIPe{b UCHOIb3OBATbCA BO BCeM. C TeopHeli CHCTeM CBA3aHa HOBAaA 
WMcCuMIIMHa «KOTHHTHBHad HayKa». Ee MOHATHA HCIOb3O0BaHbI JIA 
(bopMupoBaHna PyHAaMeHTaIbHBIX MOHATHM TeopHu VUcsamcKoro mpasa, 
TaKHX Kak KilaccHdukalMa/KaTeropu3aluaA WH «KOTHHTHBHad Tpuposa» 
Iipapa. KpomMe Toro, Wd pacKpbITHA NOHATHA TpayuuMn (alo-‘ypqd) B 
Teopuu VUciamckoro mpaBa MCiOIb3yeTCA MOHATHE “KOTHUTHBHAaA KYJIb- 
Typa». 

be3 BKJIIOUCHHA COOTBETCTBYIOINMX KOHUenMHH 43 Apyrux QuciuHM- 
JIMH UcciIeqoBaHue OcHOB Teopuu Vcsamckoro mpaBa OyjeT 3aMKHYTBIM 
B paMKax TpayMUMOHHBIX HCTOUHHKOB, a UcnamMcKuit 3aKOH Tak HU OCcTa- 
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HeTCA «OTCTAJIBIM» B IllaHe TeopeTHYecKON Oa3bI WH MpakTHYecKOrO TIpH- 
MeHeHHa. Bot louemMy OJHOM 43 Ue WaHHOM KHIM ABJIAeCTCA yMeCT- 
HOCTb HW MOTpeOHOCTb B MOXKAMCIMIMIMHApHOM ToyXose K ocHoBaM Mc- 
JIaMCKOrO l1paBa. 


PE3IOME 


JlaHHasd KHTa peAcTaBslaeT MEK TMCUMIMIMHApHoe UCCIIeqOBaHHe, 
leIb KOTOporo — pa3BHTHe PyHAaMeHTaIbHOK WpaBoBol Teopuu Vc- 
JI4MCKOTO l1paBa C HCHOIb30BaHHeM CHCTeMHOro nozXoua. IIpumenenne 
(a TOUHee, HelipaBHIbHoe WpHMeHenue) Mcnamckoro 3akoOHa B Halli HU 
HOCHT XapakTep peJ{yKUMOHMCTCKHH, a He xouMcTH4eCKHH, cKopee OyK- 
BaJIbHbIM, YEM MOPAJIbHBIM, OMHOCTOPOHHHM BMeCCTO MHOTOMEePHOLO, JBO- 
AKMM, a He MHOPO3Ha4uHbI, JCKOHCTPpyKTHBUCTCKHHM, a He KOHCTPyK- 
THBUMCTCKMH, HW Kay3asIbHbIM BMeCTO TeomorMyecKoro. Hasuyo HeyocTa- 
TOYHOe BHUMAaHHe K OOWIMM eam MU Oa30BbIM MpHHunnam UcsnamcKoro 
lipaBa B WesIoM. Kpome Toro, ipeyBeH4eHHbIe TpeOoBaHHA «pal{MOHalib- 
HOM yBepeHHOCTH» (HHaYye «HppallHOHaJIbHOCTH) H «COBeTa HeIOKOJIe- 
OMMBIX» (JIM “HCTOPH4HOCTH ClleHapHeB») TOMOUHAIOT Take ABJICHHA, 
KaK OTCYTCTBHe JYXOBHOCTH, HETEPMHMOCTb, HAaCHJIbCTBCHHbIe UeOJI0- 
THM, WosaBsleHve cBoOoy UH aBTopuTapHble pexuMbI. [IpeoOmafaeT MeTo- 
WOMOTHYeCKHH NOAXOA, KOTOPbIM HCKIOUAeT IIPHMeHeHNHe JHOOBIX Pus0- 
coduli, KopeHamuxca BHe UcnamMcKkoli TpaqMiMu, WIM 2%Ke TMOJHOCTHIO 
IIpHHUMaeT HHbIe (PUIOCOUH, IpoTHBOpeYallHe OCHOBHbIM HCIaMCKHM 
BepOBaHHAM. 

3ra padota cOcTOMT u3 Tpex HarllpaByeHuii: 1) MeTogosorus; 2) 
aHasIv3 HW 3) TeopeTH4eCKHe 3aKJIIOUCHHA. 

(1) Merogonorua ZaHHoro UccIeqOBaHHA OCHOBbIBaeTCA Ha JIBYX 
TeopHAx: a) Teopua Wemet Mcnamckoro mpaBa, HIM makacuod aw-wapu'a 
(rmapa 1) u 6) Teopua cucTem (rmaBa 2). PaccmaTpuBaroTca MocmeqHue 
TeOpuHu makacuo (a), KOTOpble BBOJAT HOBbIC MOHATHA, CBA3AHHBIC C pe- 
(bopmMoit u pa3sBuTHem. Maxacuo mpeyiaraetca paccMaTpuBaTb Kak (pu- 
ocoduro HW PyHAaMeHTaJIbHy!O MCTOAOJOFHIO JIA OLCHKM KIaccH4ecKHx 
MW COBPeMeCHHBIX FOPHAMYeECKHX TeOopuli UcaMcKoro ipaBa. Teopua cuc- 
TeM (6) HCHOUb3yeTCA WIA OlpeyeseHHA HOBOTO MeTOJ{a aHasIv3a, KOTO- 
pbiii ommMpaetTca Ha OCOOeHHOCTH CHCTeM, TaKHX KaK TO3HaHHe, LesIOcT- 
HOCTb, OTKPbITOCTb, HepapxXHA, MHOFOMEPHOCTh UM LWesleHallpaBJICHHOCTD. 
TlocneqHAA ABJIACTCA KIIKOUCBOH XapaKTepHCTHKOM CHCTeM. 

(2) Dro uccieqoBaHnve aeT onpeyenenne «McramMcKOMy 3aKOHy»» 
(raBa 3), IpOBOAMT KpHTH4eCKH aHaM3 KiIaccHueCKUX HM COBPCMCHHBIX 
TeopHit u wko Mcnamckoro mpasa (rape 4 u 5, COOTBeETCTBECHHO), a 
TaKKe BBOJMT HOBYIO KilaccHuKalu1o KIacCH4eCKHX MeTOOB MH COBpe- 
MCHHBIX TeHJeCHUMH (riaBbl 4 u 5, COOoTBeTCTBeHHO). C lWeubIO pa3BHTb 
aHaIM3upyeMble Teopuu VMcnamckoro pasa, Ba BbIILJeyMOMAHYTBIX 
moyxXoya K MeTOZONOrUH (a HO) OObeAMHAIOTCA B OHH (B riaBe 6); Mc- 


20 


JIaMCKoe TIpaBo OMpesesAeTcA Kak «CHCTeMa»», IeJIeHallpaBJICHHOCTb KO- 
TOpoli peasM3yeTcaA MOCpeACTBOM peasM3al[HH maxacuo aw-wapu a. 

(3) Ilostomy mpeaiaraeTca pay] TeopeTH4eCcKHX 3akKOUeHHH (riia- 
BbI 6 u 7), B YaCTHOCTH, JIETMTMMallMaA MpaBOBorO CMBIcIa (Ow1A1a) 
Ha3HaveHHaA WOKa3aTebcTB 43 IIncaHua, IpHMupeHve MpOTHBOTIOIOX- 
HbIX JOKa3aTeJIbCTB ITyTeM PaCCMOTPeHHA HX MHOTOUNCIICHHBIX H3Mepe- 
HH, a TakoKe KOHTeKCTYasIM3allM1 MOBECTBOBaHHH XaMCcoB Yepe3 MIpHHA- 
THe BO BHHMaHHe IIpopodecKnx HaMepeHHli B pa3JIM4HBIX MpOABJICHHAX. 

TeopeTuueckad IleHHOCTbh KHIM COCTOMT B TOM, 4TO OHa ompere- 
JIdeT OOOCHOBAHHOCTh JIFOOOTO MeTOa HDKTHXayja Ha OCHOBaHHH cTerie- 
HH BOMMJIOWCHHA UM Makacud aw-wapu’a. WipakTu4ecKuM pe3yiIbTaTOM 
ABJIAFOTCA VWCIaMCKMe TOCTaHOBJICHHA, COOTBeTCTBYIOIIMe IeHHOCTAM 
ClipaBeJIMBOCTH, HpaBCTBeCHHOCTH, BeJIMKOYIIMA, COCyIIeCTBOBaHHA, 
YeJIOBEYECKOLO pa3zBHTHA, KOTOPbiIe CaMH 110 Cee ABJIAIOTCA «MaKacuo». 


JDKACCEP AYJIA 


Jlondon, Benuxo6pumanua 
Mion 2007 2., Jorcymada ac-canu 1428 2.x. 
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1 
MakacnJ alll-liapn’a: COBpeMeHHbIM B3rIA I 
Kpartkuii 0630p 


Ilouemy OsaroTBOpHTeIbHOCTh (3aKAT) — OHH 43 «cTOITOB» Mc- 
gama? Kakopa (u3nv4eckad UM JLyXOBHad T0JIb3a MOCTa B MeCaIL pamMajiaH? 
Ilouemy ynotpeOseHne sroOoro KOMYeCTBA AIKOTOIA ITO OOMbINION rpex 
B Mcname? Kaka CBA3b Me2%K JY COBPCMCHHBIM B3IIAJJOM Ha IIpaBa 4eJ10- 
Beka H McnamckuM paBoM? Kakosa posib Uciamckoro pasa B «pa3BH- 
THM) HW «LMBYJIM30BaHHOCTH»»? 

OTBeTbI Ha 9TH MU Apyrve MOAOOHBIe BOTIpOcCHI WaeT «uMaKacuod au- 
wapu a>. ITU MIPMHUMIMbI paCKpbIBalOT MYAPOCTb, CTOALLy!O 3a peqnH- 
CaHHAMH, K IIpHMepy, MyApOcTb OarOTBOPHTeIbHOCTH 3aKIOUAeCTCA B 
«yKpersieHun oOmero Oaronowyyus», MyApOcTb locta — B «pa3BHTHU 
oco3HaHua bora». Maxacud — 93T0 TakxKe les, KOTOPbIX CTpeMATCA 
JJOCTH4b 3AKOHEI, 3allpelljad WIM pa3pelliad OllpeyeueHHbIe cpeycTBa. B 
9TOM CMBICJIe 3a CTPOrHM HMCJIaMCKHM 3alIpeTOM Ha yiloTpeOsIeHHe asIKO- 
TOA WM TOKCHYCCKUX BeLIeCCTB CTOMT akacud «COXpaHeHHA 4esIOBe- 
yecKOrO pa3yMa HW yum». Takxke makacud ABIIACTCA COBOKYIHOCTbIO 
BbICLUMX HaMepeHH WM HpaBCTBCHHBIX KOHIeMMMH, Ha KOTOPbIX OCHOBaH 
Ucnamckuit 3aKOH: ClIpaBeIMBOCTb, YeIOBeEUeCKOe JOCTOHHCTBO, CBOOO- 
ja BOJIM, BEJIMKOYIIMe, NOMOLMb H COMMasIbHOe COTpyqHHyecTBO. Takum 
00pa30M, OHM TIpeycTaBAIOT COCO cBA3b MexZy UcnamckuM mpaBoM u 
CeTOJHAIHUMM IIpeACTaBIeHHAMU O T1paBax 4eIOBeKa, pasBHTHU HM LH- 
BHJIM3OBaHHOCTH. B 9sTOH TlaBe paccMaTpHBaeTCA BOIIPOC, YTO Takoe 
«makKacuod au-wapu’d» WU KaK OHM MOTYT CbITpaTb KJIOUeBYIO POJIb B 
«OCOoBpeMeHHBaHuM Vcnamckoro 3akoHa. B Heit Oyay mpezCcTaBNeHbI 
TpawqHUMOHHble MW COBPeMeHHbI!e OlpeseseHnA U KaccnuKaluu maxa- 
cuo WM BbIeeHbI TPH HCTOPHYeCcKHX JTalla pa3sBHTHA UCU alb-maKacuo, 
a HMeCHHO, 9110Xa CIHOJBWKHHKOB, 9110Xa OCHOBAaHHA paBOBbIX LWIKOJI HU 
9110Xa M@%K LY WATbIM H BOCbMBIM BeKOM Mcyrama. Hakonell, OyayT pac- 
CMOTPeHbI TocueqHHe H3MCHCHHA B TCPMHHOJIOFHH alb-MaKacuo, a TaK- 
%Ke TIOACHEHBI PCJICBAHTHOCTL MW 3HAYHMOCTb HEKOTOPBIX NOHATHH. «Ma- 
Kacuo dw-wapud) OTBOAATCA ICHTpasIbHOe MecTO B 9TOM KHUure. TakHM 
oO0pa30M, Bce paccMaTpuBaeMble B Heli Teopuv u MeToABI MUcnamcKoro 
lipaBa poaHasIM3HpOBaHbl HM OL|CHeCHbI C TOUKH 3peHHA HX COOTBETCTBHA 
wesamM UciramMckoro 3aKoHa. 


1.1. MAKACH AW-HTAPH’A: 3APO7K TEHHE ATEN 


YUmo makoe makacuod? 

TepMHH «makcudo» (MH. Makacud) O3HadaeT Iellb, 3afaua, uses, 
3aMBIce. B rpevecKoM s3bIKe eMy COOTBeTCTBYEeT telos, BO (paHILy3cCKOM 
— finalité, B Hemeryzkom — Zweck. B Ucnamckom mpaBe maxacud — 39TO 
I[euIM, CTOAMIMe 3a UCaMCKHMH TpezMMcaHuamu. Pay Teoperukos Mc- 
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JIAMCKOFO IpaBa CHHTAIOT ITOT TEPMHH AJIbTepHATHBOM «HeOBeYeCKHM 
Onaram» (vacaiux). Hampumep, AOa amb-Mannk amb-Jp>xypaltinn (ym. 
478 r.x./ 1185 r.), O(HMM 43 TepBbIX BHeECHIMM BKIa B POpMupoBaHHe 
COBPeMeHHOrO MOHHMaHHA TeOpH alb-maKkacud (KaK OyyeT BCKOpe 
OMMCaHO), HCIONb30BaI Alb-MaKacUO VU OOWICCTBeEHHbIe MHTepecl (a1b- 
MACQJUX Qjlb-AaMMQ) KaK B3AaMMO3aMeHAeMBIe MOHATHA. AOY XaMu alib- 
Ta3anu (ym. 505 r.x./1111 r.), cacremaTu3upoBaB TeOpHtO Makacuo, TON- 
HOCTBIO OTHEC ee K pa3yelly “HeOrpaHnH4eHHble HHTepechl» (alb-macaux 
ailb-mypcala, OyieT OObACHATECA Nanbute). Daxp ay-J[uH ap-Pa3u (ym. 
606 r.x./ 1209 r.) u Anb-Amngu (ym. 631 r.x./ 1234 r.) Takxe UCTOb30- 
Bald TepMuHonorMio Asb-la3amu. Hanoxm ag-J[un at-Tydu (ym. 716 
r.x./1316 r.), OTHaB alb-maciaxa TipeyMouTeHue axe Tepes “CMBbICIIOM 
HalipaBJIeHHOCTH (KOHKpeTHOrO) TeKCTa», OMpeeM Maciaxa Kak «TO, 
4TO IIPHBOANT K OCYLIeCTBIICHHIO 3aMbICiIa 3aKoHOaTena». Amb-Kapadu 
(ym. 1285 r.x./ 1868 r.) cBa3asI Maciaxd UM MaKacuo B OJJHOM 3 0a30BBbIX 
(vcyau) TpaBusl, KoTOpoe riacuT: «Lem (waxcud) aABMIAeTCA TIpaBMIbHOM 
JIMIIb B TOM CJly4ae, CIM IpHBOANT K YeMy-TO xopolemy (waxkcud) uM 
TO3BOJIMeT H30E%KAT MWIOXorO (wadcada). ITM HeECKONbKO TIpHMepoB 
TOKa3aIH CBA3b M@*KTY Maciaxa WU Makacuo B KOHUeMUMH ycyiu (Oco- 
OeHHO B TlepHOX MexKY MATbIM HM BOCbMbIM BCKaMH XHJDKPbI, Kora u 
HOUyIMa pasBuTHe TeOpHA akacud, O 4eM perb MOU AeT ase). 


Acnekmbl meopuu makacuod 

CylecTByeT HeCKOJIbKO criocobos Kiaccnukallun Wesel, uM ma- 
xacuo, Ucnamckoro pasa, B 3ABHCHMOCTH OT pacCMaTpMBaeMBIX aciicK- 
TOB. Hwxe lpescTaBsIeHbI HEKOTOPbIe M3 HX: 

1. Yposuu noTpedHocteti (9TO TpaqHIMOHHad Kiaccuukalns). 
2. OxBaT npeamMcanni, Cily2Kalux JOCTWKEHHIO Lesen. 

3. Kommuectso soe, Ha KOTOPbIX HallpaBJICHbI WesIM. 

4. YpoBHu yHUBepcasIbHOCTH Level. 

TpaquiMoHHad Kiaccudukallua WewuT Welmw (maxacud) Ha Tpu 
«ypOBHA moTpeOHoctTei»: HeoOxoquMbie (3apypam), HacylHble 
(xadacutiam) MW yiryaaroulve %K3Hb (maxcunutiam). HeoOxoquMptle 0- 
TpeOHOCTH elle MOMpa3zqeAIOTCA Ha BEM, KOTOPbIe «OXpaHAIOT Bepy, 
%KU3Hb, OarOcocTOAHHe, pasyM HU MOTOMCTBO». HekoToppie mpaBoBeybI K 
IIATH IWMPpOKO W3BECTHBIM HEOOXOJMMBIM TOTPeOHOCTAM OOABIIAIOT elle 
«coxpaHeHue 4ecTH». Bce sTo cuuTaeTcA BaxKHeHIMMMM OCHOBaMH 4elI0- 
BeYeCKOTO CYL[CCTBOBAHHA, H OOLWIeMpHHATO, YTO 9TH MOTPeOHOCTH AB- 
MOT COCO «eb WOOOrO pewHrMo3sHOoro 3aKOHa». Llenm Ha ypoBHe 
HacylHbIX MOTpeOHOcTel MeHee BaKHbI [JIA %KU3HU YeOBeKa, a edu, 
yIyullarolHe %KV3Hb, CilyKaT «OMaroycTpolicTBy» (maxcunuuam). Cxe- 
ma 1.1 uwmutocTpupyeT vepapxuio ypoBHeli moTpeOuoctei. Yposxun 
Hepapxuu CBA3aHbI MexK Ly COOoM, Kak yrBepxZaeT am-Latuon. Kapri 
3 HUX COjelicTByeT H MOMOraeT YpOBHIO, HaxOfALeMycaA Ha TOpAOK 
HwxKe. Hampumep, ypOBeHb HacylIHbIX MOTpeOHOCTel CIIyKUT «IIHTOM 
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3allMTbI> Jia YpOBHA HeOOxoAMMBIX. Ilo sToM MpH4nMHe HeKOTOpBIe y4e- 
Hble IIpeAMOUNTaIH BOCIIPHHHMAaTb MOTpeOHOCTH Kak «IlepeceKarolMecsa 
Kpyr», a He CTporyro HepapxHio. 


Heau Ucaamckoro 3akoHa (ypoBHu noTpedHoctei) 


I 1 
Yiryumaromwe 
HeoOxoauMBIe HacyHpre a 
2KH3Hb 


CoxpaHe- Barococ- Tloromct- 
Jlyum -| Pasyma UYecru 
HHe Bepbl TOAHUA Ba 


Cxema 1.1. Hepapxua yeneu uciamckozo npaea (no ypoeHAmM nompe6- 
Hocmeu) 


Yposuu MoTpeOHocTeit HallOMHHAaIOT MHe HepapXxHio YeIOBeYeCKHX 
(He «OO%KeCTBEHHBIX») YCTpeMJICHHM WIM «KOCHOBHBIX Lee» ABpaama 
Macioy, KoTOpbie OH Ha3BalI «Hepapxueli mMoTpeOHocTei». CorsacHo 
Teopuu Macsoy, 4esoBexeckHe HMOTPeOHOCTH BaPbUpyIOTCA OT OCHOBHBIX 
(u3MONOrMYeCKHX TpeOoBaHHi MU Oe30MacHOCTH JO JKOOBM, IpH3HaHHA U 
«caMoyTBepxKeHHa». B 1943 rony Macnoy mpeqO*KWII NAT ypoBHeli 
9THX MoTpeOuoctei. 3atem B 1970-M OH TlepecMOTpesI CBOM BbIBOI H 
TIpeWIOKWI CeMHYpOBHeBylO Mepapxuto. AHaJIOrHA MexKLY TeopHaMu 
am-Laru6u u Macnoy B OTHOMIeHHH ypoBHeli ToTpeOHocTeli BecbMa 
uutepecua. IIpuuem Bropaax Bepcua Teopuu Macnoy noKa3piBaer elle 
OHO MHTeEpecHoe CXOCTBO C HCAaMCKHMM TeOpHAMHM «lee» — cr0- 
COOHOCTb pa3BHBaTbCA C TeUeCHHeM BpeMeHH. 

Teopuu temeit (waxacud) Ucnamckoro papa pa3BMBasIvcb Ha TIpo- 
TMKCHHU BeKOB, OCOOCHHO — B BafllaTOM BeKe. COBpeMeHHbIe Teope- 
THKU IIpaBa KPHTHKYIOT H3J10O%KCHHY!O BbIMMe TpayMWMOHHy!0 Klaccndu- 
KaljHi0 WOTpeOuHocTeli 10 pay UpH4HH, HalipuMep: 

1. CoBOKyNHOCTb TpagqHWHOHHbIX Ween Ucnamckoro paBa OXxBaTBI- 
Baet Ucnamckoe mpaBo B oOujemM. Ho B 3THX paMKax He yyaeTcA 
PaCCMOTPeTb KOHKPeTHBIe We OTAeNbHOrO TeKcTa/lIpesznHcaHHA 
WIM Tpyllbl TeKCTOB, KaCalOlWMXCA KOHKPeTHBIX BOIPOCOB WIM 
«pa3esIOB» PUuKXa. 

2. TpaqMyMoHHad TeopuaA wakacud paccMaTpuBaeT MHIHBUOB, a He 
CeMBH, OOMeCTBa HM 4eIOBC4YECTBO B I[CJIOM. 

3. TpamquiMoHHad Kiaccudukana wemei Mcnamckoro mpaBa He co- 
J\epoKUT CaMbIX OCHOBHbIX YHUBEPpCaJIbHbIX WCHHOCTeH, TaKHX Kak 
clipaBe/IMBOCTb UH CcBOOO sa. 
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4. TpaquiMoHHad Teopua vaxkacuo Opisia pa3spaboTaHa Ha OCHOBe H3y- 
YeHHA «IMTepaTypbl @ukxa», a He MepBOMCTOUHUKOB/ ayTeHTHY- 
HBbIX TCKCTOB. 

C wellbo HCIpaBuTb CylecTByrollee MOOKeHHe ell, COBPpeMeH- 
HbIle Y4eHbIe paspaooTasH HOBbIeC KOHUeMIHH WM KaccHpuKalHH alb-a- 
Kacuo © yYeTOM HOBBbIX aciiekToB. IIpHHuMad BO BHHMaHve xapakTep 
CBA3AHHBIX C HHMH IIpeymucanuit, oOume wesu McnamcKoro mpaBa je- 
JIATCA Ha TPH YPOBHA: 

1. OOuje Yemm. OnM MpoucteKatoT u3 BCei cTpyKTypBI UcnamcKoro 
lipaBa. ITO HW OMMCaHHbIe BbIMe HeEOOXOAHMbIe HU HaCyl{Hble M10- 
TpeOHOCTH, H HeaBHO peANO*RKeHHbIe We, Take Kak «cTIpaBeyl- 
JIMBOCTb»> H «OOerueHHe». 

2. CneyMasbHble Wer. OHM OMpeyesAIOTCA pH paccMOTpeHHU OT- 
JeIbHBIX «pa3je0B»» Mcnamckoro lpaBa, TaKHX Kak 3allMTa ete 
B C€MeHHOM IIpaBe, IIpeqOTBpalljeHHe IIpecTyMHOCTH B yrOJIOBHOM 
lipaBe HW IIpeqOTBpalljeHHe MOHOMOIMU B (PHHAHCOBOM Tipase. 

3. Uactubie Wes — 9TO «HaMepeHHA», CTOAMIMe 3a KOHKPeTHbIMU 
TeKCTaMH HU IipesiHcaHHAMH, HalipuMep, OlpeyeuweHHoe KOJIM- 
yecTBO CBHyeTeei pH paccMOTpeHuM Tex WIM MHBIX CyeOHbIXx 
Well TpeOyetca JIA BbIABJICHHA MCTHHBI; pa3spellieHue MOcCTALeMyca 
IiIpepBaTb MOCT B ciyyae OoNe3HH CIWKUT WelwH oONeryeHuA B 
TPYMHOCTAX; 3alIpeT Ha IpOOMMKUTebHOe XpaHeHue Maca My- 
CYJIbMaHaMH B JH lpa3qHHKa CyWecTByeT Id TOTO, YTOObI UMy- 
IMe KOPMHJIM OC AHAKOB. 

BbiaBuB HeOCTaTOK B HHAMBUAyasIbHOM HalipaBsIeHHOCTH TpayH- 
I{MOHHOM KaccHukalluu TeOpHu makacud, COBPeMeHHbIe y4eHble pac- 
WIMpWIH ee Tak, 4YTOOI OHA BKOUAIa OOLWIMHY, HalM1O HU OOLIeCTBO B 
qenomM. Hanpumep, M6u Autyp cuntan Oonee mpuoputeTHEIMU Wem Vc- 
JIAMCKOrO 3aKOHA, HallpaBIeHHble Ha JOCTwKeHHe Oara OOUIMHBI (yM- 
MbI), 4eM HHAMBUAA. B 9TOM KOHTeKcTe PammMyz Puya BKIKOUNI B CBOFO 
TeOpHio akacud «mpoBeyeHue pedopmM» u «coOmOqeHHe TpaB %*KeH- 
mH», a FOcyd anb-Kapayapu o0aBnsl B CBOIO TeOpHto «3alHTy WOCTO- 
HHCTBa HM TpaB 4esIOBeKa»». OTH COBePIICHCTBOBaHHA TeOpHu maKacud 
mo3BolM1IoT UcnamMcKoMy lpaBy OTBeYaTb Ha rylOOasIbHbIC BbI3OBbI H 
CTaTb He IIpOcTO «MyAPOCTBIO, CTOAMIeH 3a IpeqMMcaHHAMM, a TpakTH- 
4eCKHM PYKOBOJCTBOM JIA pePOpMUpoBaHHA HW OOHOBIICHHA OOMECTBA. 

Hakonell, coppeMeHHad TpaBoBad MBICJIb IIpeACTaBMIa HOBbIe YHH- 
BepCaJIbHble WesIM, MIpOHCTeKarolve U3 HCIAaMCKHX MepBOMCTOUHHKOB, a 
He H3 lpaBoBol JMTepaTypbl pa3sIM4HBIX WKOT dpuKxa. JlanHpii mozxoy 
HO3BOJIMeCT TCOPHH mMakacud 3HaYHTebHO TpeOAOeTh ACTOPHYHOCTh 
IipaBOBbIX TOCTAaHOBIeHHM MU CiOpMyJIMpOBaTb BBICIUMe WeHHOCTH HU 
pwn UcnamMckux TeKCTOB, HU y2Ke Ha HX OCHOBE CTPOATCA KOHKPeT- 
HbIe paBoBbie HOpMbI. HwKe MpHBOAATCA IpHMepbl THX HOBbIX YHH- 
BepCasIbHBIX lesen: 
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1. Panmuy Puna (ym. 1354/1935 r.) mogpoOHO uccneqoBan Kopan, 
YTOOBI OMpeeMTL ero We (waxacud), IpUAA K BbIBOLYy, YTO ITO 
— «pecbopMupoBaHue CTOJINOB BepbI HM pactipocrpaHeHue 3HaHHit O 
Tom, 4uro Mcnam — pelMrua BbICOKOM HpaBCTBeHHOCTH, pa3yMa, 
3HaHH, MYJIPOCTH, pallMOHaJIbHOCTH, CBOOOAbI, He3aBHCHMOCTH, 
COMMAJIBHBIX, MOJIMTHYCCKHX HW IKOHOMMYCCKHX PeopM H coOsIO- 
JCHHA TpaB X%KeHUIMH)». 

2. At-Taxup “6H Autyp (ym. 1325/1973 r.) mpeayoxu CHMTaTb yHH- 
BepcasIbHOM WesIbIo (waxcud) UcnamMckoro lpaBa mosjepxKanve 
«MopAyKa, PaBeHCTBA, CBOOOJbI, paBHbIX BO3MOX%KHOCTeH MH COxpa- 
HeHHe YMCTOTHI YeOBeuYecKOH MpUporb! (~@umpa)». CnekyeT oTMe- 
THTb, 4YTO MOHATHE «CBOOOLAa» (xyppulitia), TIpeqioxeHHOe VOH 
AUIYpoM WH pAOM Apyrux COBPeCMeHHBIX Y4CHBIX, OTIM4YACTCA OT 
TOHATHA «CBOOORa» (‘umxk), HCIIONb3yeMOro CcpeHeEBeKOBbIMU 
lipaBopeyamu. Ao-‘umk — 9TO cBOOoa OT paOcTBa, a He «CBOOO- 
ja» B COBPCMCHHOM ee 3HaAYeHHH. XOPOWO H3BECTHbIM HCIaMCKHH 
TePMHH «BONA» (MawUu'a) MOXKET CYMTATBCA CXOXKUM TO 3HAYCHHIO 
C COBPeMeHHbIMH TOHATHAMM «CBOOOa» UH «cBOOOZa BOJIM». 
Hanpumep, «cBoboya BeponcnoBeyaHua» BbIPaxkeHa B KopaHe Kak 
«(OKeaHHe BEPHTb BO 4TO-JIMO0 HIM He BepuTb». TepMHH «cBOOO- 
la (Qilb-Xyppuuus) MOABMJICA B UCIaMCKOM TpaBoBOou JWMTepaType 
HeyaBHo. MHTepecHo, uTo mo cioBam camoro Mou Autypa, oH T0- 
3aMMCTBOBAJI STOT TEPMHH M3 WIMTepaTypbl BpeMeH DpaHly3cKon 
PeBOIIOWMH, MepeBeyeHHo c dpaniy3ckoro Ha apaOcKuii A3bIK B 
XIX Beke», XOTA HCIAaMCKHM B3TIIA, Ha CBOOOLY COBeCcTH, Bepouc- 
MOBeaHHA, BOUCH3bABIICHHA HM eHCTBHA OH PpacCMaTpUBall B CBeTe 
NOHATHA Mawu'a. 

3. Moxammay, asb-Ia3anu (yM. 1416 r.x./ 1996 r.) mpH3prBa «H3- 
BJICUb YPOKH V3 MIpeALIAYUIMX YeTLIPHAA MATH BEKOB HCIaMCKOM HC- 
TOPHM» HW BKIIIOUMI «CIIpaBeJVIMBOCTb H CBOOOYy» B KaTeropHio 
«HeEOOXOMMBIX OTpedHocTeii»». 

4. FOcyd ambp-Kapayasu (1345 r.x./ 1926 r. —) TakoxKe mocie OCcHOBa- 
TeJIbHOrO UccleqoBaHHaA KopanHa BbIAeIM cileqyIouwMe yHHBep- 
CaJIbHbIe WemH McnamcKoro mpaBa: «CoxpaHeHve HCTHHHOM Bepsl, 
3allTa JOCTOMHCTBa H I1paB 4esIOBeKa, IIPH3bIB K MOKJIOHeHHIO bo- 
ry, OUMMWeHHe TyWIM, BOCCTaHOBJICHHe HPaBCTBCHHBIX LeHHOCTeH, 
co3qaHue KpelikHx ceMeli, xopomiee oOpaljeHue c %KeHUMHAaMH, 
CTPONTCJIBCTBO CHJIBHOM UCaMcKON OOWIMHEI HW MpH3bIB K COTpyI- 
HuYecTBy». OgqHako alb-KapayaBu yOexK eH, YTO POpMUpOBaHHIO 
YHUBepcasIbHOn TeOPpHU akacuo JODKHO TipeWIecTBOBAaTb IpHoo- 
peTeHue Onbita paOoTbl C KOHKPeTHbIMH PesIMTHO3HBIMH TeKCTaMH. 

5. Taxa amb-Aspann ( 1354 r.x./ 1935 r. —), u3yauB KopaH Ha mper- 
MeT BbIABJICHHA “BBICIUHX H JOMMHUPYyIOWnx» Wee MUcnamcKoro 
3aKOHA, IIpHIlles K BbIBOAY, 4TO ITO «eTHHOOOXKUE (mayxud), OUN- 
ene WylwiM (ma3kud) MU pa3sBuTHe 3eMHOM WMBH-IM3alMN (‘wu- 
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pan)». B jaHHbtit MOMeHT OH paboTaeT Hay HallMcaHHeM MOHOrpa- 

(pu, B KOTOPOH MOApPOOHO OMMCbIBaeT ITH TPH edu. 

Bce BbILIeyMOMAHYTEIe WeIH Obi MpeCTaBJICHbI Tak, KaK HX T10- 
HHMaJIM WM BOCIIPHHHMasIM yNOMAHYyTbIe y4eHble. Hu ony M3 KIaccH- 
4eCKHX WIM COBPCMeCHHEIX KacchuKalui HeIb3A Ha3BaTb CAMHCTBCHHO 
IIpaBWIbHOH U «OO*KeCTBEHHOM». JlaxKe ecuIM MbI OOpaTHMca K Cco3qaHHol 
Borom mpupoye, TO HuTye He HalijjeM TOTOBbIX CTPyKTyp B BUJe Kpyros, 
MpaMuyl WIM CXeM, Kak 9TO H300paxKeHo Ha cxeme 1.2. Bce 9TH CTpyK- 
Typbl HW KaTerOpHu, UCHOIb3yeMbIe B CCTCCTBCHHBIX HM TYMaHHTapHbIxX 
HayKax, CO3J{aHbI 4YeIOBCKOM JIA WIVIOCTpallHu U OOJerueHHA MOHMMAa- 
HHA. 


Heo6xojHMoe 


HacyuyHoe 


Yayumaromee 
2KU3Hb 


Heo6dxoaHMoe 


S CrenwaJIbHble Wen 


*s Uacruble Wes 


YHuBepcaJIbHbie 


NpHHUAIbI 


' 

—— IIpeaqnucanne 
ae 
coma Ilpeqnucanne 


Cxema 1.2. OcHoebieasce Ha «Ko2eHumueHoU npupode» McaamcKozo npa- 
6d, 6Ce BbIWeYKAZAHHbIe CMpyKmypbl Yyeleu npaba OelicmeumeNbHbl 
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Ilostomy cTpykKTypy @b-vakacuod Havsty4iuM o0pa30M xapakTe- 
pu3yeT OlMcaHve «MHOrOMepHas», H BCe acIieKTbI — ypoBHu MoTpeb- 
HOCTeH; NIpeyWHCcaHHA, HalleJIeHHble Ha JOCTHKeHHe Ope eJICHHBIX e- 
lei; JOM, YUM MHTepecaM Cily2KaT Te WIM HHbIe MOCTaHOBJICHHA; ypo- 
BeHb YHHBepCasIbHOCTH —— OJMHAKOBO JCHCT-BHTeJIBHbI HM OTparxKaloT 
TOUKN 3peHHA HM KlaccHpukalMu, MMerouIMe WpaBo Ha CyMecTBOBAaHHe. 
Bonee nogpoOuad HHPOpMallHA O KOHUeMMMH “MHOrOMepHOCcTH)) IpHBe- 
WeHa B Clleyrollei TiaBe, MOCBALL[eCHHOM TeopHu CucTeM u duOcodun. 

IIpeacTaBsleHHble BBIMe B3IIADbI YUCHBIX XX BeKa TakxKe MOKa3bI- 
BalOT, 4YTO MaKacuo aw-Wapu’da ABIAIOT COOOK JIM4HbIe B3TIAbI YACHbIX 
Ha pedopmupoBanne u pa3sBuTue Mcnamckoro pasa, HECMOTpA Ha TO, 
4TO BCe OHH HCXOMAT W3 TeX %Ke PeJIMIMO3HbIX TEKCTOB. ITO CJIMAHHE 
TeEKCTOB MH BbI30BOB COBPCMCHHOCTH TIpHAaeT aib-makacuod ocobyro 3Ha- 
4MMOCTB. A paccMaTpHBalo MaKACUO Kak OHO W3 BaKHeEMLIMX HHTeIICK- 
TYAJIBHBIX CpeJ{CTB H MeTOAONOrHM UCIAaMCKHX pePopM COBpeMeHHOCTH. 
OTO MeTOAONOIMA, KOTOpad UCXOAMT 43 CaMOW HCaMCKOM HayKH, 3aTpa- 
TMBaeT HCIAMCKHH B3TIA M UcuaMcKHe MpoOsempl. Tako mMogzxKoy payu- 
KaJIbHO OTJIMYACTCA OT TIPOCKTOB HCMAMCKHX «peopM» UH “OOHOBIICHHA», 
MCXOJAMIMX «“H3BHe>> HCAMCKOM MeTOAOJIO‘MH WU HayKH. 

Tenlepb 4 IIpecTaBskO KOPOTKHH MCTOpH4eCcKHM IyTb, KOTOpBIi 
TIpowwM UAen wakacuod, HayWHadA C 39TIOXH CHOABHKHHKOB [Ipopoka 0 
HaCTOALMero BpeMeHH. 


Aslb-makacuo 6 UdsCMUXAVE CNOOBUIHCHUKOE 

MuorouncsieHHble COOOMIeCHHA CBUJCTeIbCTBYIOT O TOM, 4TO TIO- 
IIBITKH pa3MbIIJICHHA Hall ONpeAeICHHOM Lesbo WIM 3aqaye KOpaHnye- 
CKHX HIM IpopovecKHx yKa3aHHit BOCXOJAT KO BPeMeHaM CIIOJBHWKHHKOB 
IIpopoka. OqHH 43 CaMbIX yOeAHTeIBHBIX H U3BCCTHBIX IIpHMepoB — 39TO 
XaJIMC C MHO2KECTBOM LemoyekK Nepeqaq O «MOCIIeEMOYeEHHOM MOJIMTBE 
y bany Kypaii3a», B KoTOopom coobmaetca, uTO IIpopok mocuan K 9TOMy 
IWICMeCHH CBOHX CIOBHKHHKOB HM BeJIeJI COBCPIIMTb TaM y HX TOcIe- 
oOeyeHHy!0 MouMTBy. BpemMa coBeplieHHA MOJIMTBbI IpakKTHYeCKH BBI- 
WWIO ele 10 mpHOsitua K bany Kypaii3a, u MHeHHA O TOM, re COBepIaTb 
MOJIMTBY Pa30LJIMCb: OHM CUHTAIH, YTO CyeyeT MOMOIMTBCA B JIKOOOM 
cmyyae y bany Kypaii3a, a Apyrve mpeqnountaiM MHeHHe, 4TO HYKHO 
COBCpIIHTb MOJIMTBY 10 IlyTH, JO TOO KaK BpeMA, OTBEACHHOE JIA CO- 
BepleHHA STOM MOJIMTBBI HCTe4eT 

IlepBoe MHeHHe OCHOBBIBaJIOCb Ha TOM, 4TO IIpopoK Aa BceM sC- 
Hoe yKa3aHHe NOMOMTBCA y bany Kypaiisa, B TO BpeMA Kak BTOPoe OMH- 
pajlocb Ha lIpeynouoxKeHMe, YTO UAeeH IIpopoka ObI0, 4TOOLI OHH T10- 
chem K bany Kypati3a, HO HUKaK He OTKJIATbIBAJIM BbIMOJIHCHHe MO- 
JIMTBbI Ha Ooslee 103AHee Bpema. CormacHo MepewqaTanky MOBeCCTBOBAaHHA, 
KOr{a CHOJBMKHUKH paccka3aIH 060 Bcem IIpopoxy, oH TOATBepAMI 06a 
MHeHHas. IloyrBepxaeHue ITpopoka, 10 MHeEHHIO IIpaBOBeOB H HMaMOB, 
yKa3bIBaeT Ha JOMYCTHMOCTb HW TpaBHJIbHOCTb OOeMX TOUeK 3PeHHA. 
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ToubKO BbIgarouulica mpaBoBey Mou Xa3m a3-3axupu He Cormacwiica c 
pelleHHeM CHOABWKHUKOB, MOMOJIMBLIMXCA 10 WyTH. OH Halincasl, 4TO 
MM CJI€HOBaIO COBEPLIMTb «IIOCIeMOJYIeCHHy!O MOJIMTBY» y bany Ky- 
paiiza, kak cxa3am IIpopok, Jjaxe ecu Obl 9TO CITYYMIOCb B HOHOU! 

JIpyroit ciyuaii, Oonee cepbe3HO HWIWIIOCTpupyroluMii BaxKHOCTb 
OpHeHTHpOBaHHOrO Ha Web NoAXoLa K IIpopoueckuM ykKa3aHHaM, TIpo- 
H30IIeJ1 BO BPeMeHa BTOPOrO TpaBeyzHoro xamMda 'YMapa. Ero cratyc B 
VicnamMe  MOCTOAHHBIC COBeLaHHA CO CHOABMHKHHKaMH 110 WIMpOKOMYy 
CHEKTpy BOMpOcoB JeakoT erO MHeHHe O4eCHb BaxKHbIM. B paccmaTpu- 
BaeMOM HaMMH Cilyyae CHOABWKHUKU Tompocusu "YMapa pacipeesuTb 
M@KY HAMM 3aBoeBaHHble 3eMJIM Eruntra 4 Upaka B KauecTBe «BOCHHBIX 
Tpodees», OOOCHOBAaB 3TO ACHbIMH H KOHKPeTHbIMM aaTaMu u3 Kopana, 
pa3petlaromjue OolaM MOyYHTb CBO «BOeHHEIe Tpoden». "YMap OTKa- 
3aJICA [CIMT MOKTY CHOJBMKHUKaM Lesble ropoya W WpoBuHyuu. Ero 
apryMeHTOM OBLIM Apyre aaTEI, Ooee OOMero XapakTepa, BbIpaxKarolle, 
4TO «eb» bora 3akIHOUaeTCA B TOM, UTOOBI He JOMYCTUTb, YTOOKI «OO- 
raTcTBa KOHTpouMpoBaM Ooratbie». TakuM oOpa3om, 'Ymap (Hu croz- 
BIDKHUKH, pa3{eJIMBLUIMe CrO MHCHHEe) MOHAJI CMBbICJI KOHKPeTHBIX aATOB O 
«BOCHHBIX TpodesxX» B KOHTeKCTe OMpezeueHHOn Wem (waxcud) pasa, 
KOTOpad 3aKIOUAIACb B TOM, 4TOOBI, BbIPAKaACh COBPCMCHHBIM A3bIKOM, 
«YMCHbIUMTb IKOHOMMYCCKHH pa3pbIB MexKy OoraTbiMH VW OeHEIMD). 
3HayeHHe WKTHXaya ‘'YMapa COCTOHT B TOM, 4TO ero TpaHUHOHHO 
MO2KHO pacCCMaTpHBaTb Kak «KOJWICKTHBHBIM UDKTHXal>, BbIMOJIHACMBIM 
(OObIIMM KOJIMYeECTBOM) COTOBapHIeH. ITOT UMKTUXa UMeeT CBOE 
3HadeHHe B PUKXe, He3aBHCHMO OT “aBTOPHTeTHOCTH»» MHeHHA TOTO HIM 
MHOTO CHOABYXKHHKA, 4TO ABJIACTCA BOIPOCOM pa3HHIbl BO B3IVIAqax B 
TpaMUMOHHBIX WpaBOBbIX WKOAX (YTO OyzeT OOBACHEHO HWKe). 

Euje OHH Hari HbI WpuMep — mpHocTaHoBKa 'YMapoM Haka3a- 
HHA 3a BOPOBCTBO BO BpeMa Tosoza B Megune. Ero no3suuua OObaACHA- 
JlaCb TeM, TO IIPHMeHeHHe Tipe qNMCaHHOro Haka3aHHA B TO BpeMA, Kora 
JOM HE MMECIOT 3JIEMCHTAPHBIX CpeJCTB K CYLCCTBOBaHHIO, IIpOTHBOpe- 
YUT OosIee BAXKHOMY O02%KeCTBCHHOMY IIPHHIMIy — ciipaBeJIMBOCTH. 

Tpetuii ipumMep mpumMeHenua "YMapom Vcilamckoro 3aKoHa 3aK- 
jiOUaeTCA B TOM, YTO OH He IIPHMeHHJI “OUeCBHAHOe 3HAYeHHe» xayca, 
YeTKO Jlarollero OoMLy 1paBo Ha BOeCHHbIe Tpoden IpoTHBHUKOB. BMecTo 
9TOFO, OH Pe OTLaTb UM JIMIUb MATYIO YaCTb Tpodees, ec OHM OBI 
«I[CHHBIMM»>, UTOOBI OCTHYb clipaBesIMBOrO pactipeyeseHHa MexKTy 
OoilaMu HW MOAKpenuTb OOLIecTBeHHOe JWOBepHe. 

UertBepTbiii IpuMep ABsIdeT COOOM pellieHve 'YMapa BKJIFOUNTH JIO- 
WayeH B pa3pa, UMYeCCTBa, KOTOPbIM TO3BOJICHO BBIMIaHBaTb 0013a- 
TCJIBHY!O MHJIOCTBIHIO 3AKAT, HECMOTPA Ha ACHOe yKa3aHHe IIpopoxa uc- 
KJIOUMTb UX. PalWOHaJIbHOCTb pelleHHa "Y Mapa 3akKJIOUaIaCb B TOM, 4TO 
B TO BpeMA IOWA cTaM Oosee LCHHBIM TOBapOM, HexKesIM BepOTOLBI, 
KoTopbiMu II[popok pa3peliasl BbIMIadHBaTb 3aKaT. VMHbIMM CJIOBaMH, 
"YMap paccMOTpell B 3aKATe ero CyTb KaK (OPMbI COMMAaIbHOM TOMO, 
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OKa3bIBaeMOM OoraTbIMH OeHbIM, He3aBHCHMO OT TOTO, KaKHMM BH jaMu 
HMYLJecTBa ero IIpeTMCaHO BbIMIaYMBaTb HU KaK 9TO OYKBaJIbHO TIOHH- 
MaJIM JOM. 

Bce v3BecTHbIe MpaBOBble WIKOJIbI, KPOMe XaHaUTOB, IIpOTHB Ta- 
KOrO pacllIMpeHHA BUOB 3aKATHOTO MMYIeCTBa (6U’d GJ1b-3aKAX), ATO 
HarylAHO JIEMOHCTpUpyeT, KaK CHJIbHO OYKBasIbHOe TIOHHMAaHHe TCKCTOB 
YKOpeHHJIOCh B MECTOJOJOIMH TpaMUMOHHbIX IIpaBOBbIX WIKO. PaHee 
ynoMsAHyTEI MOH Xa3mM yTBepxKAaeT, YTO «3aKAT He BbITIAaWMBaeTCA HH- 
4eM, KPOMe BOCbMH BHJJOB HMYLIeCTBa, YIOMAHYTbIX B CYHHe, a HMCHHO, 
30JIOTOM, CepeOpoM, MINeHuIeH, a4MeHeM, (UHHKaMHM, BepOOTaMn, 
KOpoBaMH, OapaHaMu VW KO3IaMH. 3aKAT He BbIIMIaYMBaeTCA JIOMabMH, 
KOMMep¥eCKHMH TOBapaMH WIM J1O0aM HHbIM BHOM MMyllecTBa»>. ACHO, 
4TO TaKOe MHEHHe MpenATCTByeT MHCTUTYTY 3aKATA B JOCTWKCHHH 3Ha- 
4HMMOrO CMBICIIAa CIIpaBeAJIMBOCTH HU COMMaIbHOrO Oaronosy4HA. 

OcHoBbIBadcb Ha «MeTOJOJIOrHH, KOTOpad yCMaTpHBaeT MypOcTb 
3a bookecTBeHHbIMH MOCTaHOBJICHHAMH, KapayaBu B CBOeM Tpyye O 
3aKATe OlpoBepraeT KlaccHuecKHe MHCHHA TO JaHHOMy BorIpocy. OH 
HamMcayl: «3aKaT MOXKET BbIMIaYHBaTbcA W3 IHOOOTO pacTylero Jo- 
xoga... ems 3aKata — momoraTb OeHbIM MH MIPHHOCHTb TOb3y 00- 
wectBy. Bpay iM 3akoOHOaTesIb HAMEPeBAICA BO3JIOKUTh ITY 3aqauy Ha 
BUlaeIbyeB WATH UW Oosee BepOmOAOB (Kak yTBepxyaet MOH Xa3m) u 
OcBOOOAMTb OT Hee OoraTEIX IpesIpHHUMaTesei, KOTOPbIe 3a OHH CHb 
3apa0aTHIBAaIoT OOsIbIe, EM WacTyX 3a FOJIbI...» 

Oyuako 'Ymap He TIpHMeHAI TakKOM OpHeHTHpOBaHHbI Ha Le 
MOAXO KO BCeM IpeymucanuaM Mcnamcxkoro 3aKoHa. byxapu cooouraer, 
4to y 'Ymapa cmpocusm: «[louemy MbI 0 CHx Top coBepmiaeM Oer BOK- 
pyr Ka’a6sr c orosleHHbIMH WiewamMu, Beyb Ucnam yxe ykperusica B 
Mekke?» IIpeqbicropua Bompoca TakoBa, 4TO TocuIe «3aBoeBaHua Mexk- 
KM)» M€KKaHI[bl CTaIM yTBepxaTb, 4To IIpopok u ero CNOABYXKHHKH T10- 
cle JJIMTebHOrTO TpeObrBaHua B Meguue cram OonbHpimu. Ilo 9To 
mpvwunne ITpopok noBesesl COBwKHUKaM OeraTb BoKpyr Ka’aOpi c oro- 
JICHHBIMH T1lewaMu, JEMOHCTpupys cBoro cusly. B 9ToM BorIpoce ‘Ymap 
He CTaJI HCKaTb Wes yKa3aHua. Ou oTBeTHI: «MbI He IpeKpaTHM JleaTb 
TO, 4TO AeamH BO BpemeHa IIpopoka». Takum oOpa30m, xamud *‘Ymap 
pa3rpaHH4yuBasl «“AKTbI MOKIOHeEHH®» (u6adam) MW MupcKHe jella HW B3an- 
MOOTHOMeHHA (uy'amanam), U ITO pa3srpaHvyeHHe Obi 103%Ke ON0Ope- 
HO BCeMH WkOIaMu @uxxa. Hanpumep, am-Ulatu6u Beipa3susi sTO pa3sH- 
que, HamvcaB: «IpeqmucaHua, KacaloluMecad aKTOB MOKIOHeHHA (uba- 
0am), cileyeT MOHMMaTb OYKBaJIbHO, TOra KaK B lIpesIMcaHHAx O B3an- 
MOOTHOLMICHHAX MO%KLY JObMU (My ’amaiAm) HYKHO CTapaTbcA paciio- 
3HaTb HX WesIM MW 3aa4qH». 

OcoOeHHOCTS HXKTHXaa B BBILMCOMMCaHHBIX Cy4adx 3aKIOUaeT- 
CA B TOM, 4YTO CHOABYXKHHKH He BCer a IPHMeHAIM TO, YTO 3AKOHOBEJBI 
T103%Ke CTaIM Ha3bIBaTb OUIAIAa alb-lad3 (CMbICI TepMuHa). MHorga 
IIpakKTH4eCKOe BOTVJIOWICHHe MpeANHCaHHA OCHOBBIBAIOCh Ha LWesIM, 4TO 
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MO%KHO ObWIO Obl Ha3BaTb “OUWLLIA Alb-MaKCUO». ITOT CMBICI (OWA) 
jaeT Ooubue CBOOOALI B OOBACHCHHM TePMHHOB (aoqa3) UW CTaBUT UX B 
KOHTEKCT OOCTOATCJIBCTB, KaK HIUIFOCTpHpylOT IIpHBeeHHbIe TIpHMeppl. 

(Heo) TpagquuMonasIMcTcKad WKOJIa HCaMCKOrO IIpaBa He yCMaT- 
PHBaeT MpOTHBOPe4HA MEXKTy BbILIeyKa3aHHbIMH MW3MCHCHHAMH B COOT- 
BeTCTBHH C WesIMMH HM TIPAMbIM JIMHTBUCTHYCCKUM TOJIKOBaHHeM (OW111a) 
CBALICHHBIX TeEKCTOB. CorlacHoO CaMOMy IIpocToMy OOBACHeHHW, 3a ITH- 
MH IIpeMHCaHHAMH CTOAIIM OlpeeseHHble «IPH4HHbD» ( ‘W1A1), W OHV 
IIpocTo MepecTasM MIpHMeHATLCA, KOTa IPH He CTaIO WIM OHM OBLIM 
«YTOUHEHbD» ( 3TO MyxXaccacca) Wpyrumu Tekctamu. Hampumep, mpw4n- 
HOW MpHMeHeHHA Haka3aHHA 3a KpaxKy ABJIACTCA «KpaxKa, COBeEPpLIeCHHad 
JIMIIOM, KOTOpoe He HyKaeTca». TlootToMy Haka3aHHe 3a KparxkKy IIpocTo 
He IIpHMeHAeTCA K BOpaM, KOTOPHIX mpoctust ‘Ymap. Ec Obi Takasa HH- 
Teplipetalua pelieHuit ‘YMapa ObiIa HeBO3MO2%KHAa, TO COBPeMeHHBIIt 
(Heo)TpayquuMOHaTIH3M OCyAHI Obl ee KaK «IPOTHBOPeyAallly!O CBALICH- 
HbIM TeKCTaM». OyHako « Obl CKa3aJl, 4YTO TaKOM KpUuTepHii, omu- 
paroulviica Ha ‘wa (TIpWuHHy), Kak «B HYKe», He «CTOMKHID, 
(myHoabum), MOCKOJIbKy OH MOXKeT «IIOMCHATLCA C H3MCHEHHEM OOCTON- 
TesIbcTB». [loxsromy KpuTepuli — 9TO, B TEXHHYCCKOM CMBICIIe TepMHHA, 
He mpwunna (‘uwi72). Takum oOpa30M, OosIee «yMecTHO» (myHacud) OT- 
HeCTH H3MeHeHHe, BHeceHHoe ‘Ymapom, K Wes (maxcud) ttpeyocTaBste- 
HHA COMMaIbHO MOMOLIM, a He BbIMeyNOMAHYTOM Upw4nHe ( ‘w7z7A). 
AHasIOTH4HO, YTBepKAaeTcA, YTO paciipeseseHve OTCJIbHBIX BOCHHBIX 
Tpodees MpoucxoAUT Mo IpH4MHe «corsacna Hepa B COOTBeETCTBHH C 
OOLIeCTBeHHBIMH HHTepecaMy». OWHAKO, OMATb 2%Ke, 9Ta pHa ( ‘w7177) 
He «cTOMKaa» (wyHOabuma), TIOCKOJIbKY OHA MOXKeT «IOMCHATBCA C H3- 
MeHeHHeM OOcCTOATeIbCTB». TakHM o0pa30M, Oojlee yMecTHO OTHeCTH 
cilemaHHoe ‘YMapoM W3MeHeHHe K IesIdM (makacud) cripaBesIMBOCTH 
cpeau OooB u coOmOeHHA OOLIECTBCHHBIX HHTepecos. 

IIpuBeyeHHble MIpHMepb! AOIDKHbI OBI TpOWJIOCTpUpOBaTb paH- 
Hue KOHYenuuM Wemei Mcnamckoro mpaBa B ero MpakTH4eCKOM IIpHMe- 
HeHHM VM CMBICII MIpUaHuA UM KIOUeBOrO 3Ha4eHHA. Posh, KOTOPy!o Teo- 
pa wakacuo Moria Obl CbIrpaTb B pa3JIM4HBbIX clocobax HPKTHXasla, a 
TaKXKe B3AHMOCBA3b MEKTY ‘WLIa UW Makcuo Oosee MOAPOOHO paccmaTpu- 
BarloTCa B ryiaBe 6 93TOM KHUTH. 


Pannue meopuu makacuod 

Ilocne sm0xu cnoyBwxKHuKOB IIpopoka Teopua u KiaccnduKalna 
Makacuo cTasla pa3BuBaTEcd. OWHaKo, Kak OyjleT OMMCaHO JasIbie, OHA 
He Oblia B MOJHOM Mepe pa3BHTa B TOM Be, KaK MbI 3HaeM ee CeroyqHA, 
BaoTb Wo V-VII Bexos xuyxppl. B TeveHve MepBbIX Tpex BeKOB HCJIaM- 
CKOH HCTOpHH HMaMbI KIaCCHYeCKHX WpaBOBBbIX WIKOJI HCIHOb30BaJIH B 
CBOei MeTONOJIOrHH MOHATHe Leel/mpH4nH (ap. xuKam, ‘wlan, MyHaca- 
6am WIM Ma’aHu), HalpuMep, B CYKCHHM 10 aHaylorMu (KolAc), mpes- 
IOUTeCHHM OAHOTO apryMeHTa Zpyromy (ucmuxcan) wu cobs ZeHHN 00- 
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II[eCTBCHHBIX HMHTepecoB (macizaxa). OHaKO eI Kak TaKOBble He OBLIN 
CyOBeKTOM OCcOOoro HcceqOBaHHA, HM He MOCBALMaIMCb OTCJIbHBIe MO- 
Horpadun WO Kona TpeTbero Beka Mcsama. PaspuTue Teopuu «ypoBHeli 
TloTpeOuoctet» uMama asib-J>xyBaitnu (yM. 478 r.x./1085 r.) mpoH30mI0 
elle 1032Ke — K koHuy V Beka 110 xuypKpe. Hwxe mpeycTaBsieHa MOMMbITKAa 
IIpOCeMHTb paHHve KOHI[eMIMH Teopuu azb-maxacuo c III to V Beka 
XHJDKPBI. 

1. At-Tupmu3u ab-Xakum (ym. 296 r.x. /908 r.). Tepper tpya, m0- 
CBAMICHHbIM TeMe makacud UM B Ha3BaHHH KOTOpOrO BCTpeyaeTca 
39TOT TePMHH — «Ab-caax 6a Makacudyxa» («MosmTBa ee Le- 
iM») aBpropcetBa AtT-Tupmu3v ajib-XakuMa. Kuura uepe3 mpH3My 
cyu3Ma paccMaTpuBaeT MYPOCTb MU WYXOBHbIe «TaMHbpD» KaxK ON 
COCTaBJIAIOWeH YaCTH MOJMTBEI. B KayecTBe IIpHMepoB aBTop IpH- 
BOJUT «MORTBepKAeHHe CMUPeHHA» Kak Wellb (waxkcud), CTOALLY 3a 
BOCXBayIeHHeM bora C KaKJbIM JBYOKCHHCM MOJIMTBBI; «{OCTHKE- 
HHe OCO3HAHHOCTH»> — MaKCUO CIaBOCIIOBUA; «COCpeOTOUCHHOCTB 
Ha MOJIMTBe»> — axkcud OOpamieHua K Ka’ade u T.0. At-Tupmu3n 
aIb-XaKUM TakoKe Hallucall MOMOOHbI Tpyy O TayIOMHMYeCTBE, KO- 
TOpbIli OH Ha3BalI «Ab-xadzC 6a Acpapyx» («XajDK VU ero TaiHbD»). 

2. Ady 3aiiq anb-banxu (yM. 322 r.x./933 r.). Camaa TepBas KHura, 
TIOCBALCHHaA UeyIHM WCAMCKHX TOCTaHOBJICHHH, Kacaroluxca 
B3aMMOOTHOIMeHHM MexKLY JIOIbMU (uvy’amaiam), 9TO KHura AOy 
3aiina anb-banxu «Atb-ubana an ual ad-duusna» («Pa3xbacHeHHe 
O WeIaxX BepbD>). Asb-baixu TakxKe NOCBATHJI OTCJIbHYIO KHHTy 
MOHATHIO Maciaxa, ee OH o3armaBus «Macasux ailb-ab0aH 6a ailb- 
audyc» («biaro WIA Tesl HW yup») W onucal B Heli, Kak UCiaMcKHe 
HOPMBI HV TIpeAMHCaHHA MOOKUTCIbHO BIIMAIOT Ha PU3H4eCKOe U 
TICHXHYECKOE 3OPOBbe. 

3. Anb-Kaddbanb amb-Kadup (ym. 365 r.x./ 975 r.). pepnetmmit ma- 
HYCKPHIIT, MOCBANICHHbIM WeliM Wapvata, 4 OOHApyKHI B ern- 
lleTcKoH OuOsmMoTeke Jlap anb-Kyty6, sto Opi Tpya Amb-Kaddana 
«Maxacun aw-wapa'u» («Kpacotsi wapuata»). Tocme 20-crpa- 
HH4YHOTO BBeeCHHA allb-Kaddaib MepexoWUT K pa3qeuIeHH!O KHHTU 
Ha TJlaBbl, COOTBETCTBYIOM[He TpaxMIHOHHbIM pa3yeiaM duKxa 
(HauMHad C OUMMeCHHA, 3ATeM OMOBCHHe HM MOJIMTBBI UH T..). OH 
BKpaTWe ONHCbIBAeT KaKTOe MpeymucaHHe, a 3aTeM TMOZpOOHO 
OCTaHaBJIMBaeTCA Ha CTOALIMX 34a HHMH Weslax U MyApocTu. PyKo- 
IIMCb JOBOJIBHO ACHa, OHa cocTouT u3 400 crpaHuy. Ha nocneqHeli 
cTpaHulle yka3aHa JjaTa 3aBepllieHuaA HallucaHua KHuTH — 11 Pa6- 
Ou asib-aBBasiad 358 1.x. (7 despana 969 r.). OxBaT IpaBHs PUKXa B 
KHHre OOMMpeH, XOTA HM CTporo KacaeTCA MHIMBULYAIbHBIX Wpey- 
IIMcaHuit Oe3 BBeeCHHA KakKOM-M00 OOmeH Teopuu Wee. OnHaKo 
KHHTY MO%KHO CUHTATb BaxKHbIM WarOM B pa3BHTHH TeOpHu alib- 
Makacny. Hyke npHBeyeH MOM MepeBod OTPbIBKa M3 BBeCHHA (CO 
cTpaHuupl 1, w300paxeHHon Ha pucyHke 1.3): 
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1.3. Ilepeaa cmpanuya pykonucu aib-Kadqdana aiv-Kabupa «Maxacun 
au-wapa'u» («Kpacotsi tlapuata») 


. A pewm HamucaTb sTy KHUTy, YTOOBI OMMCaTh KpacoTEl 
BookecTBeHHOrO 3akoHa, ero BeIM4He, HPABCTBCHHY!O CYLHOCTb 
MW COBMECTHMOCTE C pa3yMoOM. 4 BKJIIOUHI B Hee OTBETHI JIA TeX, 
KTO 3a/laeT BOIIpOCbI OO HCTHHHBIX IIpH4nHax MW My{pocTH mpey- 
McaHuli 9TOrO 3akoHa. Take BOMPOCbI MOXKHO YCJIbIMAaTb OT 
“Byx THMOB Joe. [leppsti BepuT B COTBOpeHHe Mupa TBop- 
I[(OM HM HCTHHHOCTb 1popouectBa, Tak KaK MyJ{pOcTb 3akoHa HC- 
xoguT ot Mygporo Bcemoryujero I[paputesa, KOoTOpEIi mper- 
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mMcpiBaet CBouM CilyraM TO, 4TO HaMlyule Wd HUX... Bropoit 
THM JOeH WbITaeTcA HaliTH JOBOAbI MPOTHB WpopoyectBa U 
We COTBOPeHHA MUpa, WIM, BO3MOX%KHO, IpH3HaBad COTBOPeHHe 
Mupa, OHH OTBepratoT MpopoyecTBo. Jloruka, KOTOpOM cieqyroT 
TakHe JIMIa, 3aKIKOUAeTCA B TOM, 4TO HECOCTOATEJIBHOCTh 3a- 
KOHA CBUJICTEJIBCTBYeT O HECOCTOATEJIBHOCTH 3aKOHOATeIIA. ..»> 

4. Vion babapaitx anb-Kymou (ym. 381 r.x./991 r.). Hexoroppie uc- 
CleOBaTeIH CHNTAIOT, YTO M3y4eHHe Makacuod aw-wapu’a KO Ba- 
JWaTOrO BeKa IIPOBOAHIOCb TOJIbKO CYHHHTCKHMH T1paBoBeaMu. 
OjHako, Ha caMOM JfejIe, MepBad W3BeCTHad MOHOrpadua, T0- 
cBAMeHHad wWemamM Vcnamckoro mpaBa, mpHHayiexut nepy Youn 
BaOapaiixa ac-Canyka ajib-KyMMH, OHOTO 3 TlaBHBIX WHHTCKHX 
lipapopeyosB IV Beka mo xHyoKpe. Kuura, cocrosiad 43 335 rap, 
0 Ha3BaHveM «'Msian aw-wapa’ mM» («iI[puunusl npeynHcaHuip) 
«paltvoHasiMu3upyeT» Bepy B bora, mpopokos, HeGeca u Apyrue Be- 
poBanna. Taroxe B Hei JaeTca OOBACHCHHeE MOPAJIBHBIX aCIIeKTOB 
MOJIMTBBI, TOCTa, MaIOMHH4eCTBA, MHJIOCTBIHH, 3aOOTEI O posuTe- 
JIAX MW J[PYrMX HpaBCTBeHHBIX ipequuMcaHni. 

5. Amb-‘Amupn atb-Daiinacyd (ym. 381 r.x./ 991 r.). HanOosee pan- 
HIOIO TeopeTHYecKylIo KilaccuukaluM1o0 Welle mpeqoxn Asb- 
'Amupu altb-Daiinacyp B Tpyqe «Alb-u nam Ou-maHaKUo aulb-uc- 
lam» («OcBeyomsIeHHe 06 ocobeHHocTax Mciama»). IIpapya, Kac- 
cuduKauua Astb-‘AMHpv MOJHOCTBIO OCHOBaHa Ha «YFOJIOBHbIX 
Haka3aHuH1x» B Uciamckom lipase (xydyd). 

Knaccndukayna weet Wapuata, UCxOa W3 «ypOBHei 4esI0Be- 
YeCKHX ToTpeOHOcTei», MOUyIMa pa3sBHTHe JIMIIb B V BeKe XHJDKDPBI. 
3aTeM TeopHa OOpela CBOM OKOHYATeIbHbIM BUA B VIII Beke xHI>KpEI. 


1.2. AJIb-MAKACH]] KAK PASBHTAA TEOPHA: V-VIIT B.X. 


Tloaenenue dunocog~uu Hcaamckozo npaea 

V BeK HCJIaMCKOM HCTOPHH CTall CBU eTeEIIEM 3apO%*KTeCHHA ABJICHHA, 
KoTopoe AOganmax bun baiia na3sBan «punocoduet Ucnamcxkoro mpaBa». 
BykBaJIMCTCKHM WM HOMHHAJIBHBIM MOAXOT, IPHMeCHABLUIMMCA BIVIOTh 0 V 
Beka, [lepectasI OTBe4aTb TpeOOBaHHAM pa3BHBalOllelica WHBMIM3alHHu. 
Ilostomy Oblia pa3pa0oTaHa KOHUenLWHA «He3aBHCH- 
MOYO TOJIe3HOrO JeHCTBUA» (Gilb-macnaxa ailb-mypcand) Kak MeTOJ, 
OXBaTBIBaIOLUMH «TO, YTO He yuOMHMHaeTca B IIncaHHAx», a MOTOMY 3a- 
TOUHAIOMMH mpoOem B Kolace. OnHaKO a yOe%#K eH, YTO Koldc He MOT 
ClIpaBHTbCa CO BCCEMH «“HOBbIMH CHTyallMAMM>>, HECMOTPA Ha MOMbITKH 
YUCHBIX pa3BHTb ero MOCpeACTBOM «YyMeCTHOCTH» (myHacaba), T0- 
CKOJIbKy OH OrpaHH4eH yCNOBHeM TOUHOCTH/COOTBeTCTBHA (uHOUbamM). 
Konienua ab-MaClaxa GJlb-MYPCaJla 3allOHMIa TOT pode, a TakxKe 
CIOCOOCTBOBaJIa 3apOXxKTCHHIO TeOPpHH makacud aw-wapu’a. Becomblit 
BKJIa] B TEOpHIO MakacHy BHeCcIM TpaBoBeybI V-VIII Beka 10 xaypxKpe, a 
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umMeHHO AOy asb-Ma’asnu amb-J>xysaitnu, AOy Xamuy amb-la3amu, Asb- 
‘Vi33 u0n ‘AO ac-Canam, Wuxad an-J[uH anp-Kapadu, UWlamc aq-J[uH 
HOH astb-Kaititum, u ocoOoe MecTo 3aHuMaet Ady Mutak am-IJatnon. 


Aboy anb-Ma’anu ane-Astcyeatinu (ym. 478 2.x./ 1085 2.) 

Tpaktat amb-J>xypaitnu «Ano-bypxan qu ycylb alb-qduxx» («JIo- 
Ka3aTCJIbCTBO B OCHOBaX TIpaBa») cTall MepBow padoToi, onmucaBlueli 
«ypOBHH 4esIOBedecKHX MOTpeOHOcTei» Tak, KaK UX OMHCbIBaeT COBpe- 
MeHHad Teopua. OH Tipe WIOXKUII MATb yPOBHeM maxacud, a UMeHHO, He- 
oOxoHMbIe MoTpeOHOCTH (3apypam), OOMLeCTBeHHbIe MOTpeOHOcTH (azb- 
Xa02Ca Ailb- ‘AMa), HPABCTBeEHHOe MoBeeHHe (a71b-maKpymam), PeKOMeH- 
qaluu (atb-mandy6am) WU TO, “ATO HEBO3MOX%KHO OTHECTH K KOHKpeTHO 
yenM». Yuen 3akjroyaet, uTo wWembro VMcnamcKxoro mpaBa ABIAeTCA 
3alluta (ab-‘ucma) «Bepbl, YW, pasyMa, YeCTH HU UMYLIeCTBa» 4eJ10- 
Beka. 

JIpyraa BaxHaa padota Amb-JbxyBaiinn 10 Teopuu azb-maKkacud — 
«I blac ailb-ymam» («CraceHue HapooB»), XOTA OHA B TlepBylO OYepeb 
oOpailaetca K TOJIMTHYeCKHM BOTIpOcaM. CokpallleHHO ee Ha3bIBarlOT 
«Ajlb-eauacu». B sToH KHUre aib-/>KyBaiHu BbIABUTaeT «PHMOTe3y», YTO 
eCJIM BC€ IpaBOBeAbI HM WpaBOBble WIKOJIbI HCYe3HYT C 3eMJIM, TO e{HH- 
CTBCHHbIM IlyTeM chaceHua VcnamMa cTaHeT ero MOJIHad «“peCKOHCTpyK- 
um> pH MOMOWM PyHAaMeHTaIbHbIx MPMHUHMMOB, Ha KOTOPbIX OCHO- 
BaHbl H K KOTOPBIM CXOyATCA BCe HOpMbI McnamcKkoro mpaBa». B oTHO- 
WICHHH THX TIPHHUMMOB, KOTOPbIe OH IIPAMO Ha3bIBaeT Ab-MaKacUud, He 
MOXeT ObITb IPOTHBOpeUH HW pasHbix MHHTepipeTaunis. 

IIpumepamu Takux lesleH, Ha OCHOBe KOTOPbIX, 10 MHCHHIO aJib- 
J>xyBalinn, MoxKHO OyyeT «BOCcTaHOBHTb» UcsamMckoe mpaBo, cily2KaT 
«oOerdeHHs B WpaBwylax OMOBeHHA, «OOMerYeHHe HOW OeAHAKOB> B 
CBA3H C BbIIMIaTOM MHJIOCTEIHM, «“OOOIOAHOe CorsiacHe» B HOpMax TOp- 
roBM. 4 paccmarpuBaro «/ b1AC Allb-yMaM» KaK TIPOCKT «BOCCTaHOBIJIe- 
Hus» VcnamcKoro mpaBa Ha OCHOBe LevleH, KOTOpBIM ab-/>KyBaiHn 
JOJDKeH Ob BbIPAa3HTb TAKUM OOpa30M, YTOObI H30e%xKATb akaseMM4eCKHX 
HW MOJHMTHYeCKHX MpecueqoBaHHii. Ero B3rsay 3acuyxKUBaeT Oolee NOT- 
poOHoro paccMoTpeHHa HM OOLIMpHOrO aHasIn3a. 


Aoy Xamuo ano-Tasanu (ym. 505 2.x./ 1111 2.) 

Yueunk asb-J>xypaitun AOy Xamuy ab-la3ann pa3BusI TeOpHTo 
yuuTesa B CBoeli KHUTe «Atb-uycmacda» («OUMIMIeHHbIM HCTOUHMK)»). 
OH pacnoroxKM TpeqioxKeHHbIe alb-J>xyBaiiHu «MOTpeOHOCTH» B CIIe- 
Wyroulem mopayKe: 1) Bepa, 2) nyuta, 3) pasyM, 4) NoTOMcTBO, 5) HMy- 
ujectBo. Asb-[a3aiW TakKxKe HepBbIM HCTIOJIb30BaI TePMHH «3allHTa» 
(ab-xuqb3) 10 OTHOMICHHIO K 3THM Oa30BbIM TIOTpeOHOCTAM. 

Hecmotpa Ha MospoOunIi aHamH3, KOTOpbI MpoBes atb-la3asn, 
OYCBHHO, TOA BIMAHHeM WaPMuHTCKON WKOIIbI (IpH3HaroOleH eMHCT- 
BeCHHbIM MeCTOJOM HDKTHXaa cyxKeHHe MO aHaylOrMH) OH OTKa3alICA 
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CUHTAT TIpesIOKeCHHYIO UM KlacchuKalM1o Makacud UW Macajux IWpa- 
BOBbIMM JOKa3aTeJIbCTBaMH (xyoococuliliA) UW WaxKe Ha3bIBasl WX «MIIIEO- 
30PHBIMH OslaraMMy (atb-macanux alb-mayxyma). Bce *e OH TIpesycTaBH 
HeKOTOpble HHTepecHble aHaIOrHH (KvIAC), B KOTOPBIX HCIIOJIb3OBaJI MaK- 
CH KaK ropHyMyuecKHMe OCHOBaHHA (‘HJIa), HECMOTpA Ha KPHTHKy wWa- 
(puUTOB Wesel KaK «HETOUHBIX» (eaup mynzabuma). Hampumep, oH mH- 
cam: «Bce, 4TO OMbAHACT, OyAb TO ea WIM MMTbE,3alIpeTHO 10 TOM 2%*Ke 
IIPH4HHE, YTO HM BHHO, a BHHO 3alIpeTHO paJH 3all[MTbI pasyMa YeJIOBeKa». 

Avb-[a3au TakxKe TpeVIOKWJI OCHOBOTIOJIAararollee MpaBwJio, Oc- 
HOBaHHOe Ha MopayKe HeOOXOAHMBIX MOTpeOHOcTel, KOTOpbIe OH BBIe- 
mum. II[papuso riacuT, 4ro morpedHocTu Ooslee BBICOKOrTO MopayKa 
OJDKHbI UMeTb IIpHOpuTeT Mepeyx moTpeOHoctamu OosIee HU3KOTO T0- 
paaka. TakuM oOpa30M, HKTHXay ab-la3amM oTMMYAaeTCA OT CTporoit 
IIpHBepxKeHHOCTH (POpMaJIbHOCTH WaPHuTOB B Mpollexype cyKTeHuA 110 
aHasIOrMH, KOTOpPy!0 CaM OH Tos epxKuBasl B «Ab-mycmacda» WU Ipyrux 
KHHrax 110 TEOpHH pasa. 


Ajtb- ‘133 u6n ‘A60 ac-Canam (ym. 660 2.x./1209 2.) 

Asb-*133 Hamucall 00 atb-makacud KaK «My]{pocTH, cTOALeH 3a 
ipeyquucaHuaMu» Be HeOoubuIMx KHUuTH: «Maxacuod ac-canax» («Len 
MOJIMTBBI>) H «Maxacud ac-caym» («Lem mocta»). OnHaKo ero BaxK- 
HeHMHM BKIaOM B pa3sBHTHe TeOpH aib-makacuo cTaiia KHura 00 HH- 
Tepecax (macajux) To Ha3BaHvemM «Kaéea’ud aib-axkam qu macaaux 
ailb-aHam» («OCHOBHbIe HOPMBbI TpesMIMcaHuit O TOb3e WIA OTe»). 
Ilomumo BcecTopoHHero NccieqOBaHHA KOHIenuMH Oara MU Bpewa, asib- 
‘Vi33 cBaA3bIBaeT TIpeyqmucaHHa c UX WesaMH. K mpuMepy, OH MHUMeT: 
«Bcsakoe JelicTBve, He MMerolee Wes, HallpacHo», H «H3Y4HB, KaK 3a- 
KOH HalleJieH MIPHHOCHTb MOJb3Y H WpeAOTBpallaTb Bpey, TI MOMMeLLIb, 
4TO HelIb3A WpeHeOperaTh OaroM WIM MOAepxKUBATb Bpe, Waxe Oe3 
WOKa3aTeJIbCTB H3 IMCaHuad, KOHCeHCyca WIM aHasIorMM». 

Kyro aq-J[uH asb-Kactanann (ym. 686 r.x./1287 r.), MocieqoBaB 
pumepy ayb-‘133a, HalmMcayl Be KHHTH, MOCBALIeHHbIe TeMaM Lelieli 
MOJIMTBbI HW Tocta. Obe c HCHONb30BaHHeM TOTO %Ke MOAXosa — «MyJ- 
pocTH, cToswel 3a TpesmMcaHuAMM. 


MWTuxaé ao-Nun anv-Kapagu (ym. 684 2.x./1285 2.) 

Bxruayq amb-Kapadu B pa3BHTHe TeOpHu makacud 3aKIIKOUaeTCA B 
pa3IM4eHHH Mex yy WeiictBuamnu I[popoka Ha OCHOBaHHH ero «MOTHBOB)». 
B cpBoe kHure «Azb-ypyk» («Pa3sIH4HA»>) OH TIMUWeT: 

«CylecTByeT pa3Hulla MexYy WetictBuaMu IIpopoxa kak boxxbero 

NOCaHHUKa, CYbH MW JIMepa... Bce, uro OH TOBOPHII M esa Kak 

MOC@HHUK, ITO BCeOOIIHi HM BeYHBI 3aKOH... [OqHaKo] pelienua, 

KacarollMecd BOCHHBIX J[eiiCTBHM, OOMWeCTBeHHOrO JOBepHas,... 

Ha3HayeHHA cyeH UW WpaBuTeleH, paciipeyeseHHA BOCHHBIX Tpo- 
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(bees MU MOAMMCaHuA WOrOBopoB... OLIN IpWHATbI UM Kak JIMJe- 

pom». 

TakuM o0pa30M, ajib-Kapau mpusast alb-maxkacud HOBOe 3Ha4e- 
Hue Kak WeH/MoTuBEI JeictrBuii Tpopoxa. Ilo3xe MWOu Autyp (ym. 1976 
Tr.) pa3BHI ero Hero O «pa3IM4eHHM MocTynkKoB IIpopoka Hf BKIIOUMI ee 
B CBOe olpeyeseHue Teopun waxacud. Anb-Kapadu Tawxe mca 06 
«OTKPBITHH BO3MOXHOCTeH MIA JOCTHKeHHA Oarux Wee», YTO cTasO 
elle OJHHM BaxKHbIM yTOUHeHHeM K Teopuun maxacud. CormacHo ero 
IIpeWMOMOKeHMIO, CCIM WelicTBUA, Beye K TIOXMM ToceACTBHAM, 
cileyyeT lpecekaTb, TO JelcTBHA, KOTOpbIe MpHBOAAT K Osary, Hy2KHO 
ToompaTb. TakuM o6pa30M, OH He OrpaHH4Us CBO MOAXO TOUbKO Hera- 
THBHBIM aCIieKTOM MeTOJa «IpeceyveHuA BO3MOXKHOCTeM»». [loapoOuee 06 
3TOM TOBOpHTCA B ryiaBe 6. 


Tame ao-Jun un ano-Kaitium (ym. 748 2.x./ 1347 2.) 

Bxuay M6n anp-Kaitituma B Teoputo Makacud yYCMaTpMBaeTCA B OC- 
HOBAaTeJIbHOM KPHTHKe Tak Ha3bIBaeMBbIX IIpaBOBbIX XUTPOcTeli (G1b-XUA 
GJlb-(ukxuuA) Ha OCHOBAHHH UX IpoTHBOpeynaA WeaM Mcsamckoro mpa- 
Ba. Ou mca: 

«I IpaBoBbie yIOBKH He3aKOHHBI, IIOTOMY 4TO, BO-IIepBbIX, OHM TIpo- 

THBOpeyaT MYJPOCTH 3aKOHOATeIbCTBa, M BO-BTOPbIX, Y HUX 3a- 

TipeljeHHbie Wem. Uesopek, 3aHHMarOWHHcA POCTOBUIM4eCTBOM, 

coBepllaeT rpex, WaxKe eclIM OH OOMaHOM yOexHJI BCex, 4TO ero 

TOPIOBble CeIKH 3aKOHHbI. M3HayaibHO y 9TOTO YeOBeKa He OBI- 

JIO UCKpeHHeroO HaMepeHHA COBePIIMTb 3aKOHHY!IO CyeJIKy, a ero 

I[eIbIO OBLIO OOOMTH 3aKOH. OAMHAKOBO rpellieH 4esIOBeK, CTpeMA- 

IMMcA W3MeCHHTb JOO HaceqCTBa KOrO-MO0 W3 CBOMX Haciey- 

HHKOB, TOKylad# erO HMYIIeCTBO 34 HHYTOXKHYIO IeHy... 3aKOHbI 

IuapHata — 9TO UClleyeHve Hallux HeyroB, Beb OHM Moe3HbI He 

CBOMM BHEeIIHHM BUOM HW Ha3BaHHAMH, a CBOMCTBaMM)). 

Vou Kaititum nogbiToxKus CBO WpaBoBOl MOAXOT, OCHOBaHHbIM Ha 
«MYAPOCTH UM COOMIOAeHHM YeOBeYeCKHX MHTepecoB» CyIeyOUMMu 
CJIOBaMH, KOTOPBIe 4 y2Ke WHTHPOBalI BO BBECHHH K KHHTe: 

«lllapHaT OCHOBbIBaeTCA Ha MYypOcTH WM OCTMKeHHM 4YeyIOBe- 

yecKOro Oaronosy4HA B KM3HU ITO U cHeAyromeH. Wlapnar — 

3TO CIIPaBeJIMBOCTb, MMJIOcepyue, MyqpocTb u WoOpo. Ilostomy 
moO0e MocTaHOBIeHHe, MOAMeHAFOMIee CiIpaBeNIMBOCTb Hecripa- 

BeJIMBOCTbIO, MHMJIOCepaMe ero IMPOTHBOTMOOXKHOCTHIO, OOrIee 

Oaro BpeOM, a MypocTb OeccMbIcIMIeH, He OTHOCUTCA K ILa- 

puaty, Wake ec IpOBO3rMallleHO TaKOBbIM B COOTBETCTBHH C Ka- 

KMM-TO TOJIKOBaHHeM»». 


Aoy Huak awu-HWTamuou (ym. 790 2.x./1388 2.) 
Aui-IWatu6u vcnoub30Bal TpakTH4ecKH Ty %e TePMHHOJIOrHI0, 
4TO BBeJIN aib-J>kKyBaiHu U alb-la3amM. OHaKO A CUHTAIO, 4TO B CBOeH 
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KHure «A1b-myeadakam qu ycylb au-wapu’a» (KCOOTBeETCTBHA B OCHO- 
Bax boxkecTBeHHOro 3aKOHa») au-[atTHOu pa3BHsI TeOputo alb-maKacud 
B CJICMYIOWIMX TpeX BaxKHBIX HallpaBJICHHAx: 

1) Or «oOmmux uHTepecoB» K «OCcHOBaM 3aKOHa». Jlo nosBIeHHA 
«Myeadaxam» aw-llatn6u aitb-Makacuy, paccMaTpuBalIucb 4epe3 
IIpH3My KOHIenIMU “OOMMX HHTepecoB» H He CHHTAIMCh OFHOM U3 
ocHoB (ycyib). Am-[atnOu Hayasl COOTBeTCTBYIOINMM pazqe 06 
aJIb-MaKacHy Cc aiTOB Kopaua, moKka3bIBaa, 4TO bor TBOpHT, MOCBI- 
JlaeT MPOpOKOB HM yCTaHaBJIMBaeT 3aKOHBI C OMpeeIeHHOM LWeJIbIO. 
Take y4eHbIii JellaeT BbIBOZ, YTO alb-mMaKacud — 9TO «OCHOBa 
pemMrun, Oa30BbIii IPHHUMM 3aKOHa HM YHUBepcasibHoe MOHATHE Be- 
PbI ( ycylb AO-OUH 6a KaBa’UO AW-WapU'd 6d KYIIUA AJlb-MUJIA). 

2) OT «MypocTH, COKpBITOH B IpHANHCaHHAX» K «OCHOBaM TIpeyH- 
caHHi». YaMTEIBAaA (PYHJAMCHTaIbHOCTb HM YHUBeEPCasIbHOCTb GJb- 
Maxacuo, aw-IlatTHOu 3aKIOuH, YTO «YaCTHbIe lpesqmMcanuad 
(a1b-O21cy3 ‘utAM) HE MOTYT ObITb BaxKHee, 4eEM YHUBepcalHH (ab- 
KVIUUA) HEOOXOAUMBIX MOTPeOHOCTe, HaCyMHBIX HW yTyaWarouyu4x 
*KU3Hb)». Takoii BbIBO], CHJIbBHO OTIMYAeTCA OT IpaBHsI TpayHUMoH- 
HOM HayKH, axKe Ma@JIMKHTCKOM UWIKOJIbI, K KOTOPOM NpHHaexKas 
am-[atuOu, B KOTOpoH BCerga MpeyqmouTeHve oTMaeTca «4acT- 
HbIM>» JOKa3aTeJIbCTBaM Tepe] «OOMIMMM>» HM YHMBepcasIbHbIMH. 
Aw-Ulatu6n Tawxe canta «3HaHHve maKkacud» ycnoBueM Jlei- 
CTBUTCJIBHOCTH HPKTHXasla Ha BCeX YPOBHAX. 

3) Or «HeonmpegeneHHocTH» (3aHHuuA) K «OTIpedeueHHOCTU» 
(kam’uus). C WelbIO 3aKpelvTb 3a TeopHei atb-makacuod cTatyca 
OHO 43 ocHoB Mcinamckoro mpasa, aii-[aruOu B Haase Toma, 
TIOCBAL[CHHOTO MaKacud, OTIMpadch Ha MHOXKECTBO JOKa3aTeJIbCTB, 
YTBepxKaeT, YTO HHAYKTHBHOe YMO3aKIIIOUeHHe, TPH MOMOLIM KO- 
TOPOrO OH H3HAYaJIbHO OMIpeeA Gib-Makacuo, ABIACTCA «OTIpPe- 
J@IeHHbIM» (Kam ’UUA) WOKa3aTeIbCTBOM. OTO TakxKe OTIMYAeTCA 
OT TPafHNMOHHOTO MoOszKOa, OCHOBaHHOTO Ha TpwHuMax rpe- 
yeckoi dbusocodun, paccMaTpHBalollero HHAYKTHBHbIM MeTO Kak 
«COMHUTEJIBHBIM)». 

Kuura amu-Iaru6u ctana nmocoOvem 0 makacud aw-wapu’a 
BIWIOTh JO XX Beka, HO ero MpesOxKeHHe CeaTb TeOpuIO MaKacuo Ooc- 
HOBO Mcnamckoro mpaBa, B COOTBETCTBHM C Ha3BaHHeM ero Tpyyla, He 
BCTPeTHJIO WHpOKOM MO WepxKKU. 


1.3. COBPEMEHHbBIE KOHWEMUMM TEOPHH MAKACH 


Om «auumol» u «coxpanenua» 00 «pazeumua» u «cobdmmodenua 
npae» 

Hecmotps Ha HeIIpuATHe HEKOTOPbIMH TpaBOBewaMu UeH «OCO- 
BPCMeCHHBaHHA» TEPMHHOJOFHU Makacuo, yAeHble Hallux THe paspabo- 
TaIM TpajHIMOHHyIO TePMHHOOrHIO Ha COBPpeMeHHOM A3bIKe. Jasee 
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IIPHBOAATCA TpHMepbI H3 OONacTH 3apypam. TpayMuMOoHHO «3alta 
IIOTOMCTBa» CUMTaeTCA OHOM 3 HacyUIHbIX WoTpednoctett B Vc- 
JIaMCKOM IipaBe. B cBoei paHHei MOMbITKe HAMeCTHTb TeOpHio HeOOxoH- 
MBIX weet Amb-‘AMHpH BbIpa3sHJI STOT MPHHUMI Kak «Haka3aHHA 3a 
HapylieHue OyarompuctoiHoctu». Amb-Jp>KyBaliHn pa3BHyI «TeopHiIo 
Haka3aHil> (Ma3azpKMp) ajib-‘AMUpH B «TeOpHIO COxpaHeHHsA» (‘ucua), 
BbIpaxkeHHyro Asib-/>kyBaliH Kak «COXpaHeHue YecTH». DopmMyMpoBKa 
TepMHHa «COXpaHeHHe MOTOMCTBa» B Teopuu ene Mcnamckoro mpaBa 
Ha ypoBHe HeoOOxoAMMBIX MoTpeOHocTei UpHHanexutT AOy Xamuyy 
ajib-l'a3anu. Am-[latu6nu, kak OTMeyasIOCh paHee, cileqoBasl TePMHHOJIO- 
rau ayib-lasasn. 

B XX Beke TeOpeTHKH aJIb-MaKaCH] pa3BHJIM TIpHHUMM «coxpaHe- 
HHA TOTOMCTBA»> B Teoputo cembu. Hampumep, MOn Auryp oTHec «3ado0Ty 
O ceMbe» K WeaM Mcnamckoro 3aK0Ha Kak TakoBoro. B cBoel MOHOrpa- 
dbuu «CounanbHaa cuctema Ucsama» OH TUaTesIbHO OMMCay Wes, OTHO- 
CAMIMeCaA K CEMbe, HM HPaBCTBCHHble WeCHHOCTH, COepxKallveca B WapHa- 
Te. He3aBucuMo OT Toro, KaK MbI OyjeM paccMaTpHBaTb BKIay MWOu 
Alllypa, KaK ITlepeOcMbIcjIeHHe TeOopHu «COxpaHeHHA MOTOMCTBa»> HIM 
3aMeHy OJHOM TeopHu Apyroit, AcHO OHO: ero HapaOoTKH MOATOMKHYIM 
COBPCMCHHBIX YYCHBIX K pa3BHTHIO TeEOPHH MaKacuo B HOBbIX HalipaBsie- 
HuaAX. Hopple B3rIA [bl He ABIIAIOT COOOM HH TeOpHIO «HakKa3aHHA») aJib- 
“AMHpH, HH KOHICHUMIO «COXpaHeHHs» asib-[a3au, a CKOpee, MCIOJIb- 
3ya TepMuHOosOrHIO MOun Atypa KOHIeHIMM «I[eHHOCTH» H “CHCTeMbD». 
TeM He MeHee, HEKOTOPbIe COBPeMeHHbIe YYeHbIe BbICTYIMaIOT IPOTHB 
He BKIIOUCHHA B TCOPHIO MaKacuO HOBbIX MOHATHM, TaKMX Kak cripa- 
BeJWIMBOCTb H CBOOOAa. OHM TpeMOUNTaIOT TOBOPHTb, ATO 9TH MOHATHA 
KOCBCHHO BKJIFOUCHBI B KJIACCHYCCKYHO TEOPHIO. 

Tloqo6HbIM OOpa30M, KOHIerIHA «COXpaHeHHA pa3yMa», KOoTOpad 
WO HeqaBHUX Top orpanvyUBaslach WesIbIO 3alipeta ymoTpedsuenua B Vc- 
JaMe OJYPMaHHBaIOLIMX BeLIeCTB, BIIOCICACTBHU Oba pa3sBUTa, BKJIIO- 
4B «IpOABMWKeHHe HCH HayYHOrO MBILWICHHA», «ILyTeLWeCTBHe B IOHC- 
Kax 3HaHHA»>, «MOLaBJICHHe CTaHOrO HHCTHHKTa» HW «H30ex%KaHHe yTe4KH 
MOS3TOB»». 

Tak HB CiLy4ae “COXpaHeHHA 4eCTH> HW KCOXpaHeHHA %KU3HM»», alIb- 
Ta3anu u am-[aruOu oTHeciM ux K ypOBHIO «HeEOOXOMMBIX TOTpeO- 
HocTel. XOTA JO 3TOrO JaHHbIM KOHICHUMAM MpeqWecTBOBaJIM «HaKa- 
3aHHe» 3a «HapyllieHHe 4ecTH» aylb-“AMHpH HU «3all[MTa YeCTH)) alib- 
Jpxysaiinn. Uectb (aio-‘upd) Opisia WeHTpasIbHOW KOHWenuMel B apadc- 
KOM KyIbType, HauMHas elle Cc FONCaMcKoro MepHoga. C Tex BpeMeH 
JJOLWWJIO MOBECTBOBaHHe O TOM, YTO H3BeCTHbIM NOMCIaMCKHH o9T *AH- 
Tapa, cpaxkaJicd C CbIHOBbAMHM JlamyaMa 3a «OMOpOUeHHy!O 4ecTb». B 
OHOM u3 xaycos IIpopok omncal «yy, JeEHbrv HW 4eCTb KaxKOrO My- 
CYJIbMaHHHa>> KaK «CBATHJIMLe» (xapam), BTOpraTbcA B KOTOPOE 3alipe- 
WjeHO. OWHaKO B MOcuIeqHee BPeMA BbIPAxKeHHe «COXpaHeHHe YeCTH» B 
HMCMaMCKOH paBoBOli JIMTepaType MOCTeHeHHO BbITeCHACTCA BbIPaKe- 
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HHeM «COXpaHeHHe YeOBeYeCKOTO JOCTOHHCTBa» WIM WaxKe «3aluTa 
IIpaB YesIOBeKa»». 

CopBMecTHMOCTb lIpaB 4uenoBeKa HU VcsamMa sBIdeTCA TIpeyMeTOM 
OCTPBIX JMcKyccHii Kak B HCJIAMCKHX, TaK HW B MexKyHaposHBIx Kpyrax. B 
1981 rogy OombUIMM YHMCIIOM YYeCHBIX, IpeACTaBIABLUMX pa3JIM4HbIe HC- 
ylaMckve opraHbI B cocTaBe OpraHu3ayuu OObeyuHeHHEIx Hani m0 
BolIpocaM OOpa30BaHHA, HayKH UW KybTypbI (KOHECKO), Onima nogznmn- 
caHa BceoOujaa uciaMcKad Jekilapalua mpaB ueopeka. Ccbiiaich Ha 
WeubIM pA UcuaMcKUX TeKkcToB, J[eKiapaltua 10 CyTH BKIIOUAeT B Cebs 
BeCb Ilepe4YeHb OCHOBHBIX 1paB, YMOMAHYTHIX BO BceoOuleli Teknapaluu 
TipaB uesopexa (BJIII4), Takux Kak IIpaBo Ha 2KH3Hb, CBOOONY, paBeHCT- 
BO, CIIPaBeJIMBOCTh, 3alllMTa OT IIbITOK, IpeqocTaBseHHe yOoxKuLIa, CBO- 
O6o01a COBECTH HV BOeM3bABIICHHA, OOpazsoBaHHe, CBOOoOa NepexBMKeHHA 
HW Jp. 

OyHako HeKOTOpbie WieHbI Baicuieli KOMHCCHH 110 1paBaM 4eJIOBe- 
ka OpraHu3ainHH OObequHeHHbIx Hari (YBKITY) Beipa3suim o3a004eH- 
HOCTb 110 noBoszy UcnamMcKol WekllapallMv paw 4esIOBeKa, MOCKOJIbKy 
CUHTAaIOT, YTO OHA KCEPbe3HO YIPOXKACT MEXKKYJIBTYPHOMY KOHCeHCYcy, 
Ha KOTOPOM OCHOBBIBaIOTCA Me2KYHapOHble JOKYMeCHTbI 0 WpaBaM 
yesloBeka. B To Ke BpeMA pyre C4UNTAIOT, YTO OHA «OOaBIIAeT IpaBaM 
YeJIOBeKa HOBbIC TMOJIOXKUTCJIbHbIC ACIICKTbI, MOCKOJIbKY, B OTJIMYHE OT 
M@K]YHapOAHBIX JOKYMCHTOB, IIPHIMIMCbIBaeT HX O02%KeCTBCHHOMY HCTOU- 
HUKy, OOaBJIAA TEM CAMBIM HOBYIO MOPaJIbBHY!O MOTHBALIMIO JIA UX COO- 
HOeHHs>. OCHOBaHHbIM Ha ailb-makacud TlOXXOA K TpaBaM 4esOBeKa 
NOWepykuBaeT TocueqHee MHeHHe, H B TO 2%Ke BpeMA paccMaTpHBacT 
IIpoOsIeMbI HepBoro. DITO ocobeHHO OYeBHAHO BBUAY ycusIMi Mo co3fa- 
HHIO «COBPCMCHHOM»> TePMHHOJIO‘MN alb-mMakacuo MU TIpusanuro eli Oo- 
lee «PYHTaMeHTasIbHO (ycyzu) pou B T1paBOBOM OOOCHOBaHHH, Kak 
lipeqyiaraetca B ruiaBe 6 9TOH KHHTH. B yesIOoM, TeMa IpaB 4eIOBeKa U 
qene VMcnamckoro mpaBa TpeOyeT asbHelilmMx UcclreqoBaHui AIA 
yCTpaHeHHA «HECOOTBETCTBH», BbIABJICHHbIX H€KOTOPbIMH HCCJIeEOBa- 
TeJIAMH C TOUKH 3peHHA UX NIpHMeHeHHA. 

IIpogomKaa TeMy pa3BHTHA TePMHHONOTHM alb-Makacuo, TIpHHUMM 
«COXpaHeHHA pesIMruy, cPopMyIHMpoBaHHbIit atb-la3amu u aw-Latuon, 
KOpeHHTCA B IPHHUHMe «Haka3aHHA 3a OCTABICEHHe HCTHHHOM pesMrMn» 
ab-‘AMupv. OgHakKO B TocuIeqHee BpeMA Ta %Ke TeopuaA Oba Mepe- 
OCMBICJIeHa MH OOpesia COBEPLICHHO HHOM OTTCHOK, CTaB «CBOOOON Bepo- 
HCHOBeqaHHA», UCIOb3ya TepMuHONOrHuIO MOn Autypa, u «cBodoxoi 
yOexqeHHii», corsacHo COBpeMeHHOM TepMuHosorun. IIpuBep»xeHubl 
aHHOrO MHeCHHA YaCTO WHTHPYIOT B KayecTBe (PyHaMeHTaIbHOrO IIpHH- 
yuna Kopannyuecknit aat «Het mpHHyxKeHHA B pesIMTHuM, B OTIMAMe OT 
IOMYJIAPHOrO WH HEKOPPeKTHO HCTIOb3yeMOro TepMHHa «Haka3aHHe 3a 
OTCTYIMHHYeCTBO» (xadd ap-pudda), KOTOPbIM 4acTO YIOMMHAaIICA B Tpa- 
J{MUMOHHBIX MCTOUHUKaX B KOHTCKCTe «COXpaHeHHA PesIMTHM»». 
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V, HakoHell, IpHHIMM «coxpaneHua OsarococTosHus» asb-la3amn, 
Hapsayly C «HaKa3aHHeM 3a BOPOBCTBO» aJIb-‘AMHpH HW «cCOXpaHeHHe Je- 
Her asb-J>KyBaiHU, COBCeEM HeaBHO 9BOJIIOUMOHUPOBaJI B COMMAaJIbHO- 
SKOHOMHYeECKYFO ~TEPMHHOJIO“MtO, BKJIIOUAIOWYIO Take TOHATHA Kak 
«COUMaJIbHad IOMOLI[b»», «SKOHOMHYECKOe pa3sBHTHe», «MOTOK JeHer, 
«OjarococTosHMe OOMIecTBa» MH “COKpallleHHe pa3pbIBa MexK Ly JKOHOMH- 
YeCKUMUM yYpOBHAMM»>. Takoe paciiMpeHie 3Ha4veHHA MO3BOJIAeCT HCIIOJIb- 
30BaTb TCOPHIO MaKacud aw-wapu'a TIA MOOWpeHuA IKOHOMMYECKOTO 
pocta B CTpaHax MYCYJIBMaHCKOTO OOJIBIIMHCTBA. 


«Tenoeeueckoe paseumue) KaK Uellb 

Konyeniua «4eOBeyecKoro pa3BHTHA», IpHHAtTad B JloKayax oO 
pa3ssuTuu OOH, ete Oosee BceoObemIOLa, 4EM JKOHOMHUCCKHH Pocr. 
CormacHo nocileqHuM jaHHbIM IIporpammMpr pa3BuTua OpraHv3alHn 
OosbequHeHHEIx Hannit (IIPOOH), OombmimHcTBO cTpaH c MyCy/sIb- 
MaHCKHM OOJIBLIMHCTBOM TIO TMOKa3aTeIO MHekKca pa3BHTHA 4eJOBe- 
yeckoro noTeHuMasa (MIPUIT) 3aHuMatoT ypoBeHb Hw Ke, 4eM «pa3BH- 
Thi». ITOT MHeKC paccunTEIBaeTcaA C y4ueTOM Oosee 200 noKas3arTeneit, 
BKJIKOUaA MepbI 0 MOJIMTHYCCKOMY Y4aCTHIO, TpaMOTHOCTh, JOCTYMHOCTb 
oOpa30BaHHA, MIpOAOJDKHTeIbHOCTb 2KH3HH, JOCTYIM K YHCTOM Bore, Tpy- 
JOBY!O 3AHATOCTb, YPOBCHb 2KH3HH MW TeHepHoe paBeHcTBO. Tem He Me- 
Hee, H€KOTOPbIe MYCyJIBMaHCKHe CTpaHbl, OCOOeHHO OoraTEIe HedTbIO 
apaOckue rocyjapcTBa, KaK roBoputca B WoKaye OOH, Aemonctpupyr1oT 
«XyMMHH WucOaaHc MexKLY yPOBHeEM Hal{MOHaIbHOrO AOXoa H Mepa- 
MH 110 OOectieyeHHIO TeHAepHOrO paBeHCTBA, KOTOPbIe BKIFOUaIOT y4ac- 
THe 2%KCHLIMH B NOJIMTHYeCCKON HW 9KOHOMHYECCKON 2KU3HH. 

JIMuIb HeECKOJIBKO MYCYJIBMaHCKHX CTpaH, B JONOJIHeHHe K My- 
CYJIbMaHCKHM MCHBIUMHCTBaM, TIpOXKHBaIOWIMM B pa3BHTbIX CTpaHax, 
nomyaniu Baicokui MPUIT — bpynett, Karap u OObegauHenHbie Apabc- 
KHe OmuparTbl, — BCe OHH BMECTE B3ATBIC COCTABIAIOT MeHee 1% My- 
cybMaH. IlocneqHue To3HuHu B CooTBeTcTBHH c MPUIT 3anuMmaroT Ve- 
mMeH, Hurepua, Masputanua, J>xuoytu, PamOua, Ceneran, [punes, Kort- 
n'Usyap,Manu u Hurep (BMecte coctaBiiaiommMe mpHomu3utTembHO 10% 
MYCYJIbMaHCKOrO HacesIeHHA 3eMIIN). 

Ilo MoeMy MHeHHIO, B Hallie BpeMA «YeNOBeYeCKOe pa3BHTHe» 
OJDKHO ObITb TIaBHbIM BOTWJIOMN[CHHeM TIpHHIMMa mMaciaxa (OOMeCcTBeH- 
HbIX HHTepecoB), KOTOpbIM wakacud aw-wapu’a peamM3yeT uepe3 Vc- 
jlamckoe paso. WM tak, ypoBeHb peasmM3alun 3sTOM Wem (waxkcad), cor- 
JlaCHO COBPCMCHHBbIM Hay4HbIM CTaHapTaM, MOxKeT ObITb IMUMpH4ecKH 
W3MepeH C MOMOLIbIO Wereii OOH B oOmacTu YesOBe4YeCKOTO pa3BHTHA. 
Iloqo6Ho chepe pas 4eOBeKa, CPepa YeIOBe4eCKOrFO pa3sBHTHA TpeOyerT 
WalbHeliliero HCCIeOBaHUA C TOUKH 3peHuaA Teopun axacud. Tem He 
MeHee, SBOJIOUMA MpHHUMMa «YeOBeyeCKOrO pa3BHTHs» B MpHHUHII 
«eweH HCIaMCKOLO l1paBa>> CJLYXKUT IpOYHOM OCHOBOM AIA BOMMIOMCHHA 
«ene B OOaCTH YeIOBCYeCKOTO pa3BHTHA>> B HCJIAMCKOM MHpe, BMeCTO 
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TOrO TOOL! MpeACTaBIATb HX B KadeCTBe «HHCTPyMeHTOB 3alla{HOro 
JOMHHUpOBaHH®». 

B 9To KHuTe BCe BBILIeyMOMAHYTbIe TpayqHUHOHHbIe MH COBpeMeH- 
Hble KOHUCMMUHH MakacHy, HCHOb3yIOTCA KaK PyYKOBOAALIMe IPHHUHIMbI H 
KpHTepu JJId CHCTeMHOTO aHatM3a UM OWleHKH Mcnamcxoro mpasa. MubI- 
MH CJIOBaMU, TeOpuA Maxacuod OyyeT IpeyctaBsieHa Kak Puocodua Vc- 
JIAMCKOLO TpaBa. 
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2 
Cuctema Kak @uJ10copusA WH MeTOAOOrNA anHasM3a 
Kpartkuii 0630p 


IIpexye 4em mepelitH K «CHCTeMHOMYy TIOAXOy» K aHasIM3y OCHOB 
(vcyib) Ucnamckoro mpaBa u ero :usocodun, cilelyeT OTBETHTb Ha Ta- 
Ke BOTPOCsI: 

e Uto Takoe cuctembI? ABIAIOTCA JIM OHM «peasIbHbIMH)> HII TIOOM 

YMCTBCHHOM eaTesIbBHOCTH? 

e Uro Takoe «cuctemHaa dusocopua», H Kak OHa CBA3aHa C HC- 

JIaMCKOH HM COBpeMeHHON PbuOcopuaMu? 

e Oro Takoe «CHCTeMHbIM MOLXO]»>? 
e Uem cucTeMHbIi aHasIM3 OTIMYAeTCA OT APyrux THIIOB aHasu3a? 

B 9Toi rape OObACHAeTCA, UTO TaKOe CHCTeMa B KOHTeKCTe «CHC- 
TeMHOH usocomuu». Cuctemubiit dusocopcKui mozxoy paccmaTpu- 
BaeT CO3{aHve HU PYHKUMOHAIIBHOCTh ABJICHHA HM BCCX ETO KOMIIOHCHTOB C 
TOUKH 3peHHA OOO WeOCTHOM CHCTeMBI, COCTOAIIeH U3 OeckOHe4- 
HOTO UMCIIa B3aMMOeHCTBYIOWIMX, OTKPBITbIX, HepapxH4ecKHX UV ese- 
BbIX IIOJCHCTeM. 3aTeM B TlaBe M3j1aralOTCA IIpeHMYyLlecTBa CHCTeEMHOTO 
MOAXoMa K aHasIM3y Wepey TpaHUMOHHBIMU MeTOaMH aHasIv3a, KOTOpBIe 
oOo3HayaloTca OOM TePMHHOM «{eKOMIIO3HUMOHHBIe». Hakonell, 4 
jlaM olpeylesyieHve CHCTeMHOMY TIOAXONy K aHasiM3y Ha OCHOBaHHM aH- 
HOrO MHOM OnpeyeueHHA CHCTeMBI WIM “XapaKTepHCTHK CHCTeMbD». A3bIK 
9TOM TIaBbl MOXKHO Ha3BaTb TEXHHYCCKUM, MOCKOJIbKY TeopHa cHcTeM — 
9TO MYJIBTHMC-IMIIMHapHad OOacTb, KOTOpad BO3HUKIa 43 cCiPeppl 
TOUYHBIX HayK, a He TYMaHMTapHBIX. 


2.1. CHCTEMbI 1 CHCTEMHAA ®HIOCO®MNA 


Teneonoeua, Kay3a/lbHOcmb’ U Uuppauuonalbunocmb 

3HaYMTeJIbHbIe MpOABWKCHHA B HayKe 4acTO IIpHBOAAT K Cepbe3- 
HbIM CBUTaM B (uTOcOmcKHX Mapagqurmax. J[peBHve HayKU, OCOOeHHO 
rpeueckne, Take Kak asIXHMUA, FCOMeCTPHA HW ACTPOHOMHA, CTAaJIM MIpopsi- 
BOM, Il0Ka3aBIUIHM JIKOAM, KaK MaJIO OHM 3HaIOT. TakuM OOpa30M, pouH- 
JIMCb TesleouorMyeckHe Teopuu BceseHHon, HMeroleh «eb», KOTOPbIe 
B KOHC4HOM UTOre CTaIH JOMHHUpOBaTb B PuOCOmun pesurun. BusoTe 
WO CpeHeBeKOBbA (PUMOCOUA PeHTMM MHTeplipeTupoBasa TeeOOrH- 
yeckHe TeOpHu Kak TeOpHH ese cyujecTBoBaHuaA bora. Mcnamcxasa dpu- 
ocopua TakxKe TepeocMbIciMa peBHve Teleoormyeckue TeopHu B 
KoHTtekcte Ucsama. Kpome toro, ucilamckue dbusocodsi/yyeHnble pa3pa- 
OoTaIM TpeBHHe KOHUeMMMH MpH4MHHOCTH (Kay3aJIbHOCTH) He TOJIBKO C 
Hay4HOH TOUKH 3peHHA, HO HM C OorocOBCKOM, Kak OOBACHHT TuiaBa 6. 
Pa3BuTHe UcIaMcKON dusocoduen Uupeli rpeyeckoli WpoMO*KUIO MyTb K 
(bunocomun s10xu Bo3spox7qeHHA WH MOepHH3Ma, a TakKxKe B 3HAYHTEIIb- 
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HOM CTeHeHH NOBIMAIO Ha CABHT NapaqurMbl XVII Beka OT TeseOJIOrMH K 
Kay3aJIbHOCTH. 

Koraia asIxuMua, TEOMeTpHA HU ACTPOHOMHA, B UTOre NOPOAMIM Co- 
BpeMeHHyro Hayky XVII Beka, PUIOCOMEI CTaIM paccMaTpUBaTb ABIICHHA 
IIpHpoybl C TOUKM 3peHHA WX COOCTBeEHHbIX MPHHUMNOB (aT. juxta 
propria principia). [lomynapHoctbs mpuoOpeso mpezmomoxKeHHe O TOM, 
4TO IpHposa ecTb He 4YTO MHOEe, Kak OoJbIWad MeXaHH4ecKad Malina, He 
HMerollad KOHCYHBIX Lele BHe ccbepbi «HayKH. EQMHCTBeHHAad «eb», 
KOTOpy!O y4eHble TOM 39TOXH HE MOIJIM OTPHWaTb, 3aKOUaIaCb B TOM, 
YTOOLI JOM «KOHTpoMpoBarM» BceseHHyto pay coOcTBeHHOM BBI- 
rogpi. TakuM oOpa30M, MOJepHHcTcKad (:uOcouA 3aMeHHIa MeTadu- 
3HYeCKYIO Helo AHTPOMOLCHTpH3Ma (L|CHTPaJIbHOCTH YeJIOBeKa), COCTAB- 
JIABLUIYIO OCHOBY JpeBHero TesIeONOrM4eCKOrO MBIMNJICHHA, APyrou ue 
aHTPONOWeCHTpH3Ma, B KOTOPOM 4eJIOBeK 3aHMMaeT LCHTpasIbHOe MeCTO 
OarowapaA cBoeH JeaTesbHocTH, a He IIposuyzennto. Teseonorua pac- 
CMaTpHBallach Kak IIpelaTCTBHe Mporpeccy HayKH. B uTore, «lmpH4HH- 
HOCTb»> CTajia WrpaTb pOJb «“IOTHYeCKOTO» H FOMHHUPyrolero ciocoba 
MBILJICHHA, MH MOTOMY BCe B TIpHpoyze OObACHAOCh MO3TAMHbIMH IIpH- 
YHHHO-CJIE{CTBCHHbIMH CBA3AMH. ITO O3HaYaIO, YTO JOCTHKeHHe oMpe- 
JIeICHHOTO 9*PekTa eCTb «HE YTO MHOE Kak) pe3yJIbTaT MIPHMeHeHHA ero 
pwns. JroOyro Teoputo 0 eM WIM Tpw4nHe, CTOAMMX 3a OMpeye- 
JICHHbIM TIPHpOJHbIM NOBeCHHeM VIM ABJICHHeM, MOJIEPHHCTCKHe aHa- 
JIMTHKM OOO3HAYMIH KaK «MeTaPH3H4ecKy!O», MHCTH4eCKYIO HW He BIIH- 
CbIBAIONLYIOCA B PaMKH JIOTHKH HW HayKU BOOOLIEe. 

«UciaMckuit MOJIepHH3M>>, CTaBINMi, 10 OObIIOMy CYeTy, OTBe- 
TOM Ha eBporelCKHH, TakKoKe pa3sBUBaJI HCH O WEHTPaJIbHOCTH HU IpeBoc- 
XOJICTBe HayKH. TeM He MeHee, HcIaMCKHii pa3yM Obl rOTOB K HJfee Kay- 
3aJIbBHOCTH OobIe, 4eM WOOO Apyroli, OuaroyapaA UcuaMcKoMy BKJIay 
B (buNOCOmurO B CpeyzHUe Beka. Takum OOpa30M, HCaMCKH MOJepHH3M 
CYLIeCTBOBaI B PaMKaX COBPeMeHHOM HayKH MW KOHUeMWMH Kay3asib- 
HOCTH, U4TOOBI MepeOcMBICIHTh WIM TWepedopMyIMpoOBaTb HWCaMcKyt1o 
(bunocomuro pesmmruu. Tak, arpHOyTbI ucaMcKOM Bepbl OblwIM «mMepe- 
CMOTPeHbD» Ha IIpeMeT COOTBETCTBHA BbIBOJaM HayKH (WO XX Beka), a 
IIPHUMHHOCTH CTaia JIOTHKOM MOepHUCTcCKOrO Kalama (cusocodun pe- 
guruu). Kaunra «Pacaia am-mayxud» Moxammaya AO]O ABIIAeTCA Ca- 
MBIM APKHM IIPHMepoM BCeX BbILeCYNOMAHYTEIX H3MCHEHHH B MCIaMCKOl 
MeTOOOIMH (TOApOOHee OO UcIaMCKOM MOJepHu3Me MOBeCTByeT TATaA 
rylaBa). 

Bo Bropod mosloBuHe XX Beka Ha 3allayje MOCTMOJepHH3M MOJIHOC- 
TbIO OTOPOCHI BCe MOJeEpHHCTCKHe «MeTa-HappaTHBbp». Kak oObACHAeTCA 
B rlaBe 5, BCe TEeYCHHA MOCTMOJeEpHH3Ma COrlacHJIMCh Ha «{CKOHCTPyK- 
WHO WeHTpv3Ma». CorsacHo MOCTMOJepHHCTaM, WeHTp JOJDKeH BCerya 
OCTaBaTbCaA HH4eM He 3allOJIHCHHBIM, Oy{b TO HayKa, YeNOBeK, 3anay, WIM 
maxe bor. «Pal{uoHasIbHOCTb» CTasla HexkKelaTeIbHOU (OpMOM WeHTpu3Ma 
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WM MaprvasiM3ayHn, a «Hppall[MOHaJIbHOCTb» — *KelaTeIbHOM WM «MO- 
PasIbHOM asIbTepHaTHBON. 

«MicnaMckve MOCTMOJepHHCTb)>, B CBOKO O4epe)b, HCIOJIb30BaJIN 
JICKOHCTPyKTHBUCTCKHe KOHICHUMH, YTOOKI pasuKasIbHO paCKPHTHKOBATb 
OCHOBHBIe aTpHOyTbI UcuaMcKon Bepbl. «Llentpu4uHoctTb» Kopana u IIpo- 
pokxa B Ucname u Ucsamckom mpaBe moyBepriuch «cBOOO AHO Urpe mpo- 
THBONOOXKHOCTeM»>, BbIPAKaAch culoBaMu JleppuyeI. B rape 6 TakxKe 
HOApOOHO paccKa3bIBaeTCA O pa3HBbIX HallpaBIeHHAX «HCIAMCKOrO)> 
MOCTMOJepHH3Ma UM Kak OHH TIOBIMAJIM Ha HCaMOBeyeHHe B XX BeKe. 


K «ucaamckou» cucmemnou dunocoguu 

Ora rilaBa MOBeCTByeT O CHCTeMHOM dusocodun Kak pal{HoHalib- 
HO HW He eBPOMOMeHTpH4ecKoOn (usocodun MocT-MOcTMOsepHa, a TakKxKe 
O TOM, KaKy!O I0JIb3yY M3BIeKaeT WCHaMcKaad (PuOcomua u Teopua Vc- 
JIAMCKOrO TipaBa H3 ee pa3sBHTHA. Teopua cucTeM M CHCTeMHasd (PUsIOCO- 
(HA BO3HHKIa BO BTOPOM MoWOBHHe XX Beka KaK IIPOTHBOMOIOXKHOCTb 
MOJCpHHCTCKON HW MOCTMOJepHUcTcKOH Pusocoduu. Teopetuku cuctem- 
HO dunocomuu OTBepraloOT MOJePHUCTCKHH «pesyKUMOHUCTCKHii»y 
B3I'IA, Ha TO, YTO BECb YCMOBCYCCKHM OMbIT MOXKHO AHAIM3HPOBaTb C 
TOUKH 3PeCHHA HeeIMMbIX MPH4HHbI UW cileyzCTBHA. C Apyrol cTOpoHsl, 
CUCTeMHad (PUMOCOMUA TaKxKe OTBEpraeT MOCTMOAeEPHUCTCKYIO UppalHo- 
HaJIbHOCTb H JJCKOHCTPYKIHIO, KOTOpbie CaM 110 ceOe ABJIAIOTCA «MeTA- 
HappaTuBamu»>. CorsacHo cuctemHoi dusocodun, BceseHHad He ABIIA- 
eTCA HH OrpOMHOM JeTepPMHHHPOBaHHOM MallIMHOM, HH MOJIHOCTBIO HeIIO- 
3HaHHOM CYyTbIO; CJIOXKHOe ABJICHHe He MO*KeT OOBACHATBCA HH UC- 
KJHOYNTEIBHO CepHeH MpPH4HHHO-CJIeCTBCHHbIX CBA3eH, HH MpuTA3a- 
HHAMM Ha «He JIOTOWCHTPHYeCKy!O UppallMOHaIbHOCTb»; a IpoOsIeMbI 
MUpa HeJIb3A PelUHTb HU Mp MOMOLMM OFHOLO JIMWIb HapalljMBaHHuA Tex- 
HOJIOTMYECKHX JOCTHKEHHH, HH Ip NOMOLIM HHTHIH3Ma. Cle qOBaTelib- 
HO, Onaroqapa cucTemHOH dusocopun Ha3ay K (uOcOpcKHM UH Hay4- 
HbIM JHCKypcaM BepHyJlacb KOHICHIUMA «eueHallpaBJICHHOCTH> CO BCe- 
MH ee TesIeOIOrH4eCKUMH OTTCHKaMH. 

B oTow KHUTe TIpeyiaraeTca HW MIpOABuTaeTca UexA «KHCIAMCKOM CH- 
CTeMHOKM dunocomuu». UpeynoxeHHad uciamMcKaad (PuNOCOpuA MOX*KeT 
HCHOIb3OBaTb KPHTHKY CHCTEMHOM PUNOCOmuel MOAepHu3Ma HU TOCTMO- 
J@pHH3Ma JIA WeTasIbHOrO aHasIv3a MCJIAMCKUX BepCcHH 9THX HalipaBe- 
HHH. 

Kak OyyleT paccka3aHo B rylaBe 6, pay, CHCTeMHBIX PUNOCOMcCKUX 
TeopHii BooOMe OTBepruiuM MoHATHe bora TOMbKO MOTOMY, YTO cpeHeEBe- 
KOBbIC H MOJCPHHCTCKHe OorocOBbI IpewIOKWIN KaKHe-TO TIPpH4HHHO- 
CJIe{CTBCHHbIe apryMeHTbI, KacarlouMeca bora. CupapeamBoctu pau, 
cileyeT OTMETHTb, YTO APryMCHTHI MOFyT OBIT KHCTOPH3HPOBaHbD», HO 
He OOA3aTeIBHO MCTOPH3UPOBaTb TO, YeTO OHH Kacaucb. CieqoBaTesb- 
HO, HCulaMcKad CHCTeMHad (PUIIOCOMPUA MOXKET OCHOBLIBATLCA Ha BbIBOTAaX 
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CHUCTeMHOM PuNocomuu payqu «OOHOBIICHHA» HCIAaMCKUX TeOIOrH4eCKHX 
apryMeHTOB. 

Ha Moi B3ria, OOHOBICHHOe OKa3aTeIbCTBO COBepliieHcTBa bo- 
%KbETO TBOPYECCTBA Tellepb JOJDKHO OMMpaTbcA Ha CHCTEMHBI MOAXOL, a 
He Ha lIpebIAyuve apryMeHTEI, OCHOBaHHbIe Ha Kay3aJIbHOCTH. CucTem- 
HbIM TOAXO — 9TO XOMMCTHYeCKHH MOAXOT, B KOTOPOM OOBeKT pac- 
CMaTpHBaeTCA KaK Welad CHCTeMa, COCTOAMIad H3 payja Moycuctem. Cy- 
IECTBYeT PA CHCTCEMHBIX XAPpaKTeEPHCTHK, KOTOPbIe BJIMAIOT aHAaJIM3 CHC- 
TEMBI B €€ KOMIIOHCHTAX, a TaKXKe ONpeeIAIOT TO, KaK OHH B3aHMO- 
JICHCTBYIOT JIpyr C JPyroM HU C BHeLMIHeH cpeon. 

Hxke 3s10%KeHbI APryMeHTHI CYLCCTBOBAaHHA HM BeMKOJIemMA bora, 
KOTOPbIe # IIpeAMOUNTAIO Ha3bIBATb OKa3aTeJIbCTBAMH; OHH, Oe3ycsIOB- 
HO, OTKPBITHI JIA WasIbHeMWero U3yYCHHA MW MCCIICOBaHHA B CBeTe HC- 
JI4MCKHX HCTOUHUKOB VM YHMBepCasIBHBIX KOHIeHUMH. 

1. Jloxa3aTebCTBO COXKHOCTH: K“HEOTBEMJICMYIO CJIOXKHOCTb» B CTPO- 
eHuu BceneHHoi HeBO3MO%KHO OOBACHHTb 6e3 TIpH3HaHHA Cy- 
WeCTBOBaHHA ee CuHTe3aTopa. 

2. Jloka3aTesIbCTBO WeeHalipaBJICHHOCTH: HallpaBsIeHHble H OPHeHTH- 
POBaHHBIe Ha lesb (PH3HKO-XHMMYeCKHe TIpoeccel B IpHpose, 4To 
ABCTBYeT W3 BCEX CHCTCEM HW MOMCHCTeM, ABIIAIOTCA OKa- 
3aTeJIbCTBOM HasiMuna KoHctpyktTopa 3TOM CHCTeMBI. 

3. Jloka3aTebCTBO peryJIMpOBaHHA: MCXaHH3MBbI PeryJIMpOBaHHA 9KH- 
BbIX CYIJCCTB, HECMOTpaA Ha OeCKOHeYHOe KOJIMYCCTBO «IIOMEX»», 
ABJIAKOTCA CLC ONHHM JlOKa3aTeJIbCTBOM IIPHCYTCT-By!HOlero BO 
BcenenHoli Konctpyxtopa u OOsayaTesa MHTeIeKTA. 

4. Jloka3aTesbcTBO NOpsyKa: elle OMHHM OKa3aTeIbCTBOM ABJIACTCA 
BbICOKOYPOBHEBOE IIPOCKTHPOBaHHe MOpAKa CCTCCTBCHHBIX IIpo- 
I[eCCOB MH HX MHOFOUMCJICHHBIX COCTABJIAIOWIUX. 

5. oka3aTembcTBO OpraHHuecKOH aHaJIOrMH: HEBEPOATHOE CXOJCTBO 
M@KJY KPOWCYHbIMH OpraHH3MaMH, 2%KMBOTHBIMH, PaCTeHHAMH, 4e- 
JIOBeUeCKUMH TeyIaMH, OOWeCTBAMM VM KpYyIIHbIMH WHBHIM3alHAMu 
ABJIACTCA Ce OJHAM JOKa3aTeJIbCTBOM TOFO, YTO BCe CO3qaHO bo- 
TOM. OTa KOHICNWHA yxKe U3BECTHa B HCIAMCKOM JIMTepaType Kak 
JIb-CYHQH Alb-UNAXUUA (OOXKECTBCHHBIC 3AKOHEI IIpHpO/B!). 
BpillieyMOMAHYTBIM CHCTeEMHBIM MOAXOA K UCIAaMCKON axoilde (Be- 

POMCHOBeLaHHIO) ABIACTCA OCHOBOM JIA CHCTeMHOTO MOAXoa K Uc- 
JIaMCKOMy IipaBy H ero (PUNOCOMUH, KOTOPBI MpeyaraeTca Tasibiuie B 
9TOH KHUTe. 


HackoloKko «peanbuol» cucmemoi? 

Tlockonbky KOHIMemlmuaA CHcTeM OyleT HMeTb JIA Hac peliiarorysee 
3HadeHHe, ClleyeT OTBETHTh Ha ClIe{yIOWMM BOMpOc: 4TO TaKOe CHCTeMa; 
CO3aH JIM MUp C TOUKH 3peHHA «CHCTeM»>, WJIM CHCTeMa — 9TO IMIOJ, BO- 
oOpaxeHnua? Ilo-apyromy 9TOT OHTOOrH4ecKHH BOIpoOc 3ByYHT TAaK: 
KaKOBa B3aHMOCBA3b MeXxKTyY «PH3HYeCKHM» H «IICHXOJIOTMYCCKHM)) B 
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HallleM 4eJIOBCYCCKOM CyIeCTBOBaHHH? OTBeTbI Ha 9TOT BOIIpOC OTpa- 
%KaIOT THIMUHbIe peasiucTH4ecKHe HW HOMHHAJIbHbIe TeHCHUMH, Tye (Pu- 
3H4eCKad “peasIbHOCTb» OOBCKTHBHA MH BHCLIHAA TO OTHOLICHHIO K HHIH- 
BUAYaIbHOMY CO3HaHHIO WIM, HAaOOOpOT, CyOBeKTHBHA VM ABJIAeCTCA TIpo- 
YKTOM WHMBUAYaIbHOrO MECHTaJIbHOrO CO3HaHHA, COOTBeETCTBCHHO. 
Ilostomy, C OHO CTOPOHBI, OTBET OApa3syMeBaeT, YTO Halll OMBbIT C CH- 
CTeMaMH Iipey{cTaBaeT coool «mpaBAy» O Mupe, ac Apyroi — 4To cu- 
CTeMbI HaXOJATCA TOJIbKO B HalllMX yMaxX HM HUKaK He CBA3aHbI C (Pu3H- 
4eCKHM MHpoM. 

Teopua CHcTeM peyctTaBiaeT CoCo 4YTO-TO CpeqHee MEK AY TBYMA 
BbILICYNOMAHYTBIMH B3rvidgamu. IIpupoay cBa3H MexKy CHCTeMaMH 
MHpOM OHa pacCMaTpHBaeT KaK «KOPPeJIAHO», T.e. Hallie Mo3HaHHe 
BHeLUHElO MHpa C TOUKH 3peHHA CHCTEM «KOppesIHpyeT» C TEM, UTO B HEM 
€CTb Ha caMoM Jjese. [lostomy cormacHo 3TOM Teopun, cucTeMa He 0013a- 
TCJIbHO OTOXKCCTBIAeT CeOA C CYNICCTBYIONIHMM BelljaMH B peasIbHOM 
Mupe, a CKopee lipesctTaBiaeT coOom «crocoO opraHu3allHu HalliMx MBIC- 
lei O peayIbHOM Mupe». COOTBeTCTBeHHO, CHCTeMa Moria ObI ObITh «4eM- 
TO YHHTapHbIM, JOCTaTOUHBIM JIA TOTO, YTOOKI 3aCIyKUTb Ha3BaHHe). 
STO HeIb34 Ha3BaTb «BOOOparxKaeMbIM B3PIAJOM Ha peasIbHOCTb», KaK 
CUHTAIOT HEKOTOPBIe, MOTOMY 4TO 1OO0e IpecTaBsIeHHe O TOM, 4TO MBI 
Ha3bIBaeM «peasIbHOCTbIO»> OTHOCHTEIBHO KaKOH-IHO0 CHCTeMBI, ABJIACT- 
CA BOMpPOCOM «I03HaHHA», KaK lIpefiaraeT TeopHa cuctrem. B KoHLe 
KOHI[OB, HMCHHO 9TO MO3BOJIAeT HAM C TCUCHHEM BEKOB H3MCHATb Halli 
Hay4Hble TeOpHH, He OOA3aTeIbHO TIpescTaBliad PakTHYeCKHe U3MCHeEHHA 
(bu3sH4eckoi peambHocTu. M uMeHHO Tak 3eCb UpescTaBsieHa KpHTHKa, 
OCHOBaHHad Ha TOM, 4TO A Ha30BY “KOTHATHBHOM IpHposou UcuaMcKoro 
3aKOHa». 


2.2. CACTEMHbIM MOAXOJ K AHAJIM3Y 


Tpaduyuu «dekomno3zuyuonnozo» ananuza 

Cr0Bo «aHasIH3» B TepeBoye c JpeBHerpeyeckoro «analusis» 03Ha- 
yaeT «ocladeBaHHe» WIM «pacTBOpeHHe». CorsacHo OOJbUIMHCTBY CJIO- 
Bapeli, B IIMPpOKOM MIOHHMaHHH CIOBa, «aHasIH3» O3HadaeT «pa3zqeueHHe 
Ha OosIee MpocTble 9IEMeHTED» WIM «ApOOMeHHe Ha Oosee MpocTsle 4ac- 
TH». Ho mockoubky B PUOCOMUH aHasIM3 ABIIACTCA WeHTpaIbHOH :pus0- 
copckoH KOHUemlMei, TO ero OpeeAIOT CTOJbKMMH crlocobamhH, 
CKOJIBKO CYHIeCTByeT pa3JIM4HbIX PUIOCOMCKHX WKO. Y4eHbIMN TIpe- 
IIPHHUMAINCh MOMbITKM KIACCHPUUMPOBATb MeTOJbI aHaJI3a 110 pasHbIM 
kaTeropuam. Hanpumep, «Cmaxqopdckaa aHyuKionedua qulocoduu» 
pa3yeuIteT UX Ha TakKHe BUbI, KaK JCKOMIMO3HI[MOHHbIe, perpeccHBHbIle U 
uuTepupetupyrome. OFHAKO HH OHH W3 HHX He ObLI ABHO OOOpeH 
KeM-1H00 “3 duocopos wIM Kakol-1H00 dunocodcKol wWkKONON, u 
K@KbIM MOXKHO OOBACHHTb C TOUKM 3peHHa JOOOTO H3 WBYX Jpyrux. 
Ilostomy # roBopro 0 KIaccH4ecKMX MeTOJ{axX aHasIv3a C TOUKH 3peHHA 
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TpaquuyHu «TeCKOMMO3HUHM>, KOTOpad ABJIACTCA 4aCTbIO paHee OMMCaH- 
HOM NpH4HHHO-CJIeqCTBeHHOH TpaqMunH. 

IlonaTHe «eKOMNO3HUHA» MIpOHCXOAUT H3 A peBHHX MeTOOB rpe- 
yeckoii dusocoduu u reometpuu. B «Mamemamuyeckou Koslexyuu» 
Ilammyca, koTopaad Oba CocTaBsieHa Ha OCHOBe MHOFOBeKOBBIX Hapaoo- 
TOK B reoMetpuu Mocne «Haya» Esximya, aHas3 Obi omucaH cyesy- 
FOWMM OOpa30M: «MbI peymouaraeM, 4TO peMeT cylecTByeT H OH 
HaCTOALIMH, a 3aTCM MBI MIpOXOMM Yepe3 erO KOMHTAHTHI 10 MOpAyKy, 
KaK eCJIM ObI OHM OLIN HaCTOALIMMH UW THMOTeTHYeCKH CyLeCTBYIOLIN- 
MH, K TOMY, 4TO IIPH3HaHO CyMIeCTBYIOMIMM; TOra, CCIM TO, 4TO IIpH3Ha- 
HO, HCTHHHO, HCKOMas Bell[b TOKE HCTHHHA, HM WOKa3aTeIbCTBOM OyeT 
oOpaTHBIit aHaH3». [y1aBHbIM HHCTPyMeHTOM 3JeCb ABJIACTCA MOOTaMHad 
JCKOMIO3HUMA TpeOyrollero TOKa3aTeIbCTBa ABJICHHA Ha erO OCHOBHBbIC 
cocTaBilarouMe. 3aTeM IpeycTaBeHHoe «OOpaTHOe» WOKa3aTeJIbCTBO 
OCHOBBIBaeTCA Ha THX HTeEPaTMBHBIX 9Tallax JEKOMNO3HLMH. 

B cBoeit Bepcuu anamn3a [InaTon mpeqoxKn «Kaccu-puKalHoH- 
HbIe JepeBbs». OH CO3LaI STH pa3BeTBIICHHA, «pa3eIMB Poy Ha ero Co- 
CTaBHble BUI» Yepe3 pay WHxoTomuH. Tpyy Apuctotesa «AnanumuKku» 
CTaJI HACTOALIMM TIpOABYKeHHeM B MeTOJe JeIeHHA WIM JEKOMMO3HIMH, 
B HEM OH pa3pa0oTasI KOHLeMUMIO «CTpyKTypb»». APHCTOTeIb Hadas CBON 
aHasIH3 IYTeM MOCTpoOeHHA KIaccH-—UKAWMOHHBIX JepeBbeB apryMeHTOB 
C HCIOb30BaHHeM HX pa3JIMYHbIX JIOTHYCCKUX 3JIEMCHTOB. 3aTeM OH 
M3y4HJI UX CTpyKTypy, HCceqOBaB «CHJWIOrMCTHYeCKHe»> CBA3H Mey 
oJIEMeHTaMH. 

Metros TeKOMMO3HIIMH, pa3padoTaHHbie IInatoHom u Apucrote- 
JI€M, OKa3alIM OObINOe BIMAHHE Ha YCOBEYECKYIO MBICJIb 3a MOCIeHHe 
ypa TicayeneTHA. [IpuMepaMu STOFO BIMAHHA ClyKaT «eeHHe KaTero- 
put» Won Pymya, «pa3oxeHve Ha cocTaBHbIe YacTH AKBHHCKOrO, 
«cOKpalljeHHe JO IIpocTeMiuHx TepMHHOB» J[eKapta, pa3loxKeHHe ue 
Ha IIPOCTbIe «4YBCTBEHHBIe lpecTaBleHus» JloKKa, CoKpalljeHHe yrBep- 
%*KTCHHK TO “OUCBHHBIX HCTHH>) JlewOuUIIa, HOAKIACChl KCHHTeTHYUCCKHX 
allpHOPHBIX HCTHH» Kanta, «wiorM4uecKHi aHasiu3» DpeypKa, «eqyKTUB- 
HbIe Wem» Pacceya w axe «rpamMMaTHyecKoe UccyeqoBaHHe» Bur- 
reHuTeHHa. 

HecMoTps Ha WHpOKHM CIIeKTp UM CJIOXKHOCTb BBILIeCYNOMAHYTEIX 
MeToyoB (dbusocodckoro aHasi3a, BCe (POPMBI ACKOMMO3HNMOHHOM Tpa- 
JMUMM WOWBepratoTcdA KPHTHKe CO CTOPOHbI COBPCMCHHBIX CHCTCMHBIX 
TeopeTuKoB/unocomos 3a ux (1) 4yacTHyro/aTOMMCTHYecKy1oO Halipas- 
JICHHOCTb, (2) TpayqMIMOHHy!o JIoruKy u (3) cTaTH4ecKyrO MepciieKTHBy. 
UYactuaad HalpaBseHHocts (1) aBlaacb OOWeH OcoOeHHOCTEIO :us0CO- 
(uu HW HaykKu WO Tex Top, MOKa COBpeMeHHbIe y4eHbie He MpeWIOKMIM 
CHCTeMHbIe TOLxXo0bI. BpemMa OT BpeCMeHH TIOABJIAIIMCh XOJIMCTH4eCKHE 
MOAXObI, HallpuMep, B MeTau3H4ecKoM BuyeHuu ApucTOTesIA «Hepap- 
XH4YeCKOFO NOpALKa» IPHpOAb! WIM B MpezNOuO*KeHHH Teresa O TOM, 4TO 
«jesloe — 3TO OoubIIe YeEM CyMMa ero YacTei». OnHako OOmIad OpHeH- 
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Tala (buOcodcKoro aHaH3a Obwia YacTHOH, a He WeuOCTHOM, MOITOMY 
BO3HUKaeT BOIpOC O TOYHOCTH ero BbIBOZOB. UTO KacaeTcA JOrMKH (2), 
TO C BKJIOUCHHEM B (usOcodcKuH aHaIM3 “CTPpyKTYpbl> OCHOBHOe BHH- 
MaHHe YJ{euIAJIOCb IPOCTbIM JIOTHYCCKHM CBA3AM Me@2K],y KOHKPeTHbIMH 
3JICMCHTAaMH, a He JIOrHKe, PYHKUWAM VIM We CTPyKTYPbI B IesIOM. ITO 
paBya, YTO eyKTMBHble Wenouku Paccesla OCOBpeMeHHJIN JIOTMKy CHII- 
JIOrMCTHYeCKHX CTpyKTyp ApucTotesa. OnHaKO co BpeMeH Pacceyia JI0- 
ruka lipetTepiiea 3HadHTeIbHbIe U3MCHCHHA, KOTOPbIe OJDKHI OBITS 
YU4TeHbI B AHAIMTHYeCKHX MCCeOBaHHAX. bosee Toro, CeroqHA CTpyK- 
Typa MOHMMaeTcA C TOUKH 3peHHA TOM WIM HHOM POpMbI «CHHeEprMM», a 
He IIpOcTo JIMHeMHbIX JIOrM4ecKHX cBA3eH. MU, HakKOHeL, TeEKOMMO3HIHOH- 
HbIM aHamM3 PoKycupyeTca Ha CTaTH4eCKHX CBA3AX (3) MEXKTy 9IeMeH- 
TaMH WM 4acTO HrHOpupyeT WHHAaMHKY HX H3MeHeHH, KOTOPbIe OKa3bI- 
BalOT OOJbIU0e BIMAHHE Ha 9P@eKTHBHOCTh JOOOM MapaHIMBl B WesIOM. 
CoBpeMeHHBIM CHCTeMHbIM aHasIM3 yelIdeT «MHAMMKe W3MeHeHH» 
oco6oe BHuMaHne. J[aee 4 IpescTaBsO CHCTeMHBIM aHasIM3 Kak OosIee 
adeKTHBHY!0 AIbTepHaTUBY JEKOMIO3HL.MOHHOMY. 


Cucmemnoit ananu3 

CucTeMHbI aHaIv3 OCHOBbIBaeTCA Ha CaMOM OlIpeylesyIeHHu cucTe- 
MBI, T. €. AHAIMTHK PpaCCMaTPMBaeT aHasIM3HpyeMbI OObEKT Kak «CHCTE- 
My». TakyuM o0pa30M, aHasIM3 BuleyeT 3a COOOM ONpeyeneHue PyHKuni 
oObexta. MMeHHO Tak CBA3aHbI CHCTeMHad TeEOpHA HW CHCTeMHBIM aHasn3. 
CormacHo oOmjeMy olpeyeseHuro, cucTeMa — 9TO «Hadop B3aHMO- 
TeHCTBYIOWIMX CXMHUIL WIM 9JIEMCHTOB, KOTOpble OOpa3ylOT HHTerpupo- 
BaHHOoe Ieo0e, WpeqHa3sHadeHHoe JIA BbIMOJIHCHHA OlIpeeueHHON (:yHK- 
Iu. CHCTeMHBIM aHalw3 OObMHO BKJIFOUaeT B CeOaA HTCHTHMUKALMIO 
eCMHUL, 3IEMCHTOB WIM MOACHCTeM HU OMpeyesieHve TOO, KaK OHV B3aH- 
MOCBA3aHbI HM MHTCPPHPOBAaH! JIA BbIMOJHeEHHA IpOleccoB WIM PyHK- 
Wu. Yalirxey, HalipuMep, OMMCbIBaeT MOHATHE aHasIv3a Kak «poo yx«Ke- 
HHe NOHMMaHHA C MOMOIMIbIO THMOTeTH4eCKHX IIpeAMONO%*KXeHHM MBICIIM U 
TipoOyxXeHHe MBICIIM C MOMOMIbIO JeaTebHOcTH. B 9TOM Tporecce co- 
CTaBHoe leo0e, B3a4MOCBA3M HM CBA3aHHbIe Bell OJHOBPeMeHHO CTa- 
HOBATCA ACHbIMM)». PackpbITHe 39THX B3AMMOCBA3CH BbIABJIAeT «Ie0e» 
aHayIM3MpyeMOM CHCTeMbI HW BbIBOAMT aHasiv3 3a IpeyeIbl aTOMHCTH- 
YeCKHX HM CTATHYeCCKHX B3IJIAXOB «CKOMMO3HUMOHHOTO aHasH3a». B 
Hall HM CHCTeMHBIM aHaM3 OOpeTaeT MOMMyIAPHOCTh HM TIpHMeHsAeTCA 
BO MHOrHXx OOsacTax 3HaHHi. 

Tem He MeHee, 4 yIBepxK alo, YTO, HECMOTpaA Ha CBOH TIpeHMy- 
IecTBa Tepe JCKOMMO3HIMOHHBIM aHasIM30M WH OFPOMHOe KOJIMYeCTBO 
BOIIpOCoB, KOTOPbIe OH OXBaTbIBaeT, CHCTeCMHBIM aHasIM3 BCe elle He- 
JJOCTaTOYHO pa3BUT 10 CpaBHeHHIO C Camo TeopHeli cuctem. Hecmorpa 
Ha MHOXKeCTBO HCCIeOBAaHHM, MOCBALICHHBIX KOHIeMUMM «CHCTeMbD> B 
TeOPHH CHCTeM, OHA OYeHb ci1aO0 UMCIOb3yeTCA B CHCTeEMHOM aHallH3e. 
CyilecTByIollive MeTOJIbI M10-lIpexKHeMy OCHOBaHbI Ha OMMCaHHOM BBIILIe 
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IIpocToM Hu OOMIeM onNpeyeseHHH CHCTeMBI Kak «HaOopa B3aHMOseiCcTBy- 
FOWIMX eCTHHULD», 4TO, CIeAOBATeIbHO, OCTaBsIAeT O€3 BHHMAHHA MHO- 
%KeCTBO (YHKIWH CHCTeM, KOTOPbIe MOTI ObI OBIT OUCHb MOe3HbIMU 
juia anamu3a. Jjanee a IpHBeyy pA 9THX OCOOeHHOCTeH Cc LesMbIO Mmpel- 
CTaBHTb HOBbIe KPHTepHH JIA CHCTeEMHOLO aHasIv3a, KOTOPbIe JIy4lte BCe- 
TO MOAXOAAT WA aHAIMTHYeCKOL 3aya4H. 

YunTEIBad TIpeAMONOKeHHe, YTO AHAIM3HpPyeMbIii OOBEKT ABIIACTCA 
«CHCTeEMOM»», alee TIpollecc aHasIM3a TepexOAUT K W3y4eHHIO OCcOCeH- 
HoctTei 9TOM CucTeMBI. CylljecTByeT MHO2KeCTBO Teopuit OOnMXx PyHKunit 
CHCTeM, HM HWKe A paccKaxKy O HeKOTOPBIX M3 HUX. OmvcaHHble HWKe 
(PyYHKUMM CHCTeMBI JOBOJIBHO aOCTPaKTHBI MU BbIPaxKeHbI Ha A3bIKe eCTe- 
CTBCHHBIX HayK. TeM He MeHee, 4 CUMTAaIO STY MHPOPMALMIO BAKHON WIA 
TOO, YTOOKI BbIOPaTb HECKONKO PyHKUMH, HauOoJee COOTBETCTBYIONIHX 
leAM 9TOM KHHTH. 


Teopuu cucmemnoix dynkuun 

Kak nloy4uepKuBasIocb paHee B 9TOM HccieqoBaHuH, «9pdeKTHB- 
HbIe€> CHCTEMbI XapaKTeEPH3Y!OTCA WeJIeHalIpaBJICHHOCTbIO, OTKPBbITOCTbIO, 
B3aMMOJeHCTBHeM MOJCHCTeM, Hepapxu4ueckoli CTpyKTypoi u OamaHCcoM 
MO@KLY JEKOMMO3HUMel H MHTerpalwel. OWHaKO B 9TOM pa3zyele A Mped- 
Jlarato Coulee MOMHbIM HaOOp XapaKTepHCTHK Ha OCHOBe OO30pa COOTBET- 
CTByFoOleH JMTepatyppl. [Ip ux paccMoTpeHuu CileyeT WepxKaTb B yMe 
CBA3b MCKAY ITHMU XapakKTepHCTHKaMH UM (MCIaMCKHMH) TeOJOrM4ecKH- 
MH apryMeHTaMH MW KOHICHUMAMH CYyeCTBOBaHHa «KOHCTpyKTopa» U 
«CHHTe3aTopa» (c OombIIoH OyKBbI K u C) BesMuecTBeHHOM CHCTeMBI 
BcemeHHow, KOTOpbIe pacCMaTpHBaIMCb B IIpeAbIAyUjeM pa3yee STO 
TlaBbl. 

Beptanandu, «“oTell TeopHu CHCTeM»», H3IOKMI pA OcoOeHHOcTEeN, 
WIM XapakTepucTHK, cuctem. ITpuBeyem ux BKpaTue. 

1. Xosm3M. CBoiicTBa WesIOCTHOCTH H€BO3MO%XKHO OOHAPyKUTb IyTeM 
aHaJIv3a, OJHAKO OHH JOJDKHbI IpHCyTCTBOBaTb B CHCTeMe. XOJIH3M 
KaK B@KHYIO OCOOCHHOCTE CHCTeM Tak2%Ke WIMpoKO u3yuamHM Cmyrc, 
Jlurrepep u ye Coccrop. 

2. LleneHanmpaBieHHocTb: CucTeMHoe B3aHMOeHCTBHe OJDKHO IIpH- 
BOJMTb K JOCTWKeHHIO KaKOrO-JIHO0 KOHeC4YHOTO COCTOAHHA WIN 
OnpeesIeEHHOrO paBHOBeCHA. 

3. B3aHMOcCBA3b HM B3AM4MO3ABHCHMOCTb OObEKTOB H UX ATPHOYTOB: He- 
CBA3AHHbIC MH He3aBHCHMBbIe BICMeCHTbI HUKOIja He MOryT COCTaB- 
JIATb CHCTeMy. 

4. «BxoybI VW BbIXOZby>: B 3aMKHyTOM CHCTeMe MCXOJHbIe JaHHble 
olpeyesatOTCA pas WM HaBcerga. B OTKpbITOH cucTeMe J{OTIOJIHH- 
TCJIbHbIeC COCTABJIAIOWIHe MpHHUMarOTCA 3 OKPy2%Karollel cpeyipl. 
«OKuBad CHCTeMa>> — OTKpbITad CHCTeMa. 

5. Tpancdopmarna: Bce cuctembl, ec OHM HalipaBJIeHbI Ha OCTH- 
*%KCHHE Wes, OIOKHbI TpaHCPOpMUPOBaTb HEKOTOPbIe «BXOJIbI»> B 
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OlpeyesIeHHbIe «BEIXObD>. B %*XUBbIX CHCTeMaXx 9TO TIpeoOpa3z0Ba- 
HHe HOCHT B OCHOBHOM IMKIM4eCKH XapakTep. 

PerynmMpoBaHie: B3aMMOCBA3aHHbIC OOBCKTBI B COCTaBe CHCTeMBI 
JOJDKHBI ONpeeIeHHbIM OOpa30M peryMpoBaTbes. OTOT Wpowecc 
Tlowpa3syMeBaeT OOHapy2KeHMe OTKIOHEHHM U UX UcrIpaBenue. Io- 
3STOMY OOpaTHad CBA3b ABJIACTCA HEOOXOAMMBIM yCJIOBHeM 93*Pexk- 
THBHOTO KOHTpOsIA. BEDKMBIIMe OTKPBITbIC CHCTEMBI JOJDKHBI TO]- 
JlepoxKUBaTb CTaOMIbHOe COCTOAHHEe HHAMHYECKOLO paBHOBecHA. 
Vepapxua: Crctembl, Kak l1paBuJI0, C1OXKHbI 10 CBOeH MpHpoye u 
COCTOAT M3 HeOoNbUIMXx ToAcuctem. Takoe BIOxKeHHe OFHUX CHC- 
TeM B pyre Mu ecTb Mepapxuen. 

Juddepenumayua: B KoMIMIeKCHBIX CHCTeMax CIlel{MasIM3upOBaH- 
HbIe CHHUIUbI BbIMIOJHAIOT CIelWaH3upoBaHHble (yHKUMH. ITO 
XapaKTepHCTHKa BCeX CJIOKHBIX CHCTeM, KOTOPad TakxKe Ha3biBaeT- 
cA cllelMarM3alneli WIM pazqeseHHeM Tpysa. 

OKBUBAJICHTHOCTh HM MHOrooopa3ve: Dta PyHKUMA MpeAMOMaraer 
JOCTWKCHHE OAMHAKOBBIX Wesel MOCpeACTBOM OMHAKOBO 9:dek- 
THBHBIX AaJIbTePHATHBHBIX CIOCOOOB, HIM JBMKeHHe M3 OAHOTO 3a- 
WaHHOrO HavaIbHOrO COCTOAHHA WH MOwyYeHHe pa3zIM4HBbIX MU B3aH- 
MOWCKIIOUAIOLIMX Pe3YIbTATOB. 


10. Durpomma: Sto onpeyemwenHoe KoMYeCTBO OecropsyKa WIM CIly- 


yalHOCTH, MIPHCYTCTBYIOWIMX B OOO cucteme. Bce HexKMBBbIe CHC- 
TeMBI CKJIOHHBI K OecllopayKy; OCTaBJICHHbIe 6e3 BHHMAaHHA, OH, B 
KOHeCYHOM HTOre, TpekpalarkoT ABYXKeHHe HM BbIPO*KTaKOTCA B 
wHeptuyto Maccy. Korga cucrema yocTuraeT 9TOM MOCcTOAHHOM 
cTayjMM WM He MpoucXxoAMT HUKaKUX coOBITHH, WocTuraeTca MaKCH- 
MaJIbHad SHTpoHa. 7KuBaA CHCTeEMa MOXKET B TeYeHHe KOHEYHOTO 
BPeCMeHH IIpeOTBPaTHTb STOT MpoOlecc, HMMOpTHpyA SHEprH4O U3 
cBoei cpeybr. HeoOxoguMa Tak Ha3bIBaeMad “HESHTPOMHA», KOTO- 
pad XapakTepHa JIA BCeX BHAOB 2KH3HH. XUTYeHC OlpeeuIMI CHC- 
TeMY KaK «COBOKYIHOCTb B3aHMMOCBA3aHHBIX CYWIHOCTeH, COBOKyII- 
HOCTb HM B3€HMOCBA3H KOTOPbIX BMEeCTe YMCHBbIMAaHOT JIOKaJIbHY!IO 
SHTPOMHI0». 

Kau u Kan onpeyesmiiu OTKpbITylO CHCTeMy B COOTBETCTBHH CO 


CileXYIOWMM HadopoM (yHKUHi: MMMOpT 9Hepruu, BBO HHdopmann, 
IIpOnycKHad CHOCOOHOCTS, BbIXOA, UHKIIbI COOBITHH, OTPHIaTeIbHad 9H- 
TpoluA, Ipowecc KOAMpoBaHHA, paBHoBecue, Aupdepenunayua (pa3Bu- 
THe), HHTerpalna (kOopAMHalHA) M 9KBUUHAIbHOCTS (110 beptasandu). 


Ako) paccMaTpuBall CHCTeMbI KaK COBOKYIHOCTb AByX WIM Oosee 


SSICMCHTOB, KOTOPbIe OTBCUArOT CIICLYFOUIMM TPeM YCJIOBHAM: 


1. 


2. 


. XOTA NOATPyNNbI SICMCHTOB BJIMAIOT Ha WOBeeHve WesIOorO, HU 


IlopeqeHue K@KOrO OTHCJIbHOO DICMCHTa BIIMACT Ha IOBCHCHUC 
YWesJIoro. 
TlopeqeHue SJICMCHTOB VW UX BJIVAHHE Ha WesIOe B3AaAMMO3aBHCUMBI. 


O]Ha U3 HUX He OKa3bIBaeT Ha Hero He3aBHCHMOTO IPdexkTa. 
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J\pyrovi BexyuyMi TeopeTHK cuctem YapyuMmed BBbIeIMII CueayrouMe 


xapaKTepHbie OCOOeCHHOCTH CHCTeMBI: 


1. 


Nd 


DN POS 


Oua TesleouorM4yHa (IeseHalpaBsieHa). 

Ona COCTOMT M3 YacTeli (KOMIIOHEHTOB), KOTOpbIe Camu 10 cede 
MMEIOT LeJIb. 

Ee 9cteKTHBHOCTb MOET OBITb Opeyesiena. 

Y Hee CCT NOUb30BAaTCJIb WIM MOJIb30BATEIN. 

Oua BcTpoena B cpelly. 

Y Hee CCTb AMPeCKTHBHBIM DJICMeHT, HAXOJAMIMMCA BHYTPH CHCTeMBI 
VM BUIMAIOWIMM Ha WpOW3BOAUTEIBHOCTh Jpyrx ee yacTeli. 
CyllecTByeT KOHCTpyKTOp, OTBeYaIOLH 3a CTPyKTypy CHCTeMBI. 
OH HalipaBlideT eMCTBHA JUPeKTHBHOLO 3JIeMeHTa HU, B KOHCUHOM 
MTOre, MOXKET BIMATb Ha KOHCUHbIM pe3yJIbTAaT JCATCJIbHOCTH BCeli 
CHCTeMBI. 


. Lieb KOHCTpyKTOopa — W3MeCHHTb CHcTeMy, YTOObI MaKCHMAaJsIbHO 


YBCJIUUUTh Ce WCHHOCTH JIA MOJIb3OBAaTCIIA. 


. KoHcTpykTop rapaHtTupyeT cTaOWJIbHOCTb CHCTeMBI B TOM CTeleHH, 


B KOTOPOM OH 3HaeT ee CTpyKTypy UH PyHKWMH. 
BoyQMHr MOApoOHO OcTaHOBMJIcA Ha Tako OCOOeHHOCTH, Kak 


«MlOpAOK», KOTOpad paccMaTpHBaslacb B IIpebIAyUIeM pa3ele Kak TeO- 
JOrHYeCKHH apryMeHT. OH MpeANOOKMI, YTO NOPAOK, 3aKOHOMEp- 
HOCTb HW HeCIIy4aiHOCTh «eCTeECTBCHHbIM OOpa30M>> IpesAMOUTHTeIbHee 
OTCYTCTBHA NlopayKa, HepaBHOMepHOCTH HM Cily4yalHocTH. YuopaqoyeH- 
HOCTb, CormacHo boys1quHry, WellaeT MHp XOpOLUHM, MHTepecHEIM UH MIpH- 
BJICKATCJIBHbIM JJId CHCTCMHOrO TeopeTHKa. OH paccMaTpHBall KOJIM- 
YeCTBCHHYIO OL[CHKy H MaTeMaTH3al{H10 B Ka¥eCTBe ICHHbIX MHCTPyMeH- 
TOB NOHCKa HW YCTaHOBJICHHA TOpAKa U papa. yaBHoe BHUMaHHe B 00- 
UIMX CHCTeMHBIX (PYHKUMAX, KOTOPbIe pescTaBsIeHbI HHWKe, boysep yye- 
JIM] HepapxH MW ypoBHAM. 


1. 


BcesleHHas — 9TO HepapxuaA CHCTeM; 9TO 3HAYHT, 4TO IIpPOCThle cu- 
CTeMbI CHHTe3HpyIOTCA B OOIIee CIORKHbIC, OT CyOATOMHBIX 4aCTHII 
70 WHBWIM3alHi. 


. Bee cuctemsi uM (opMbI OpraHH3allHu UMerOT COMME XapakTepH- 


CTHKH, UM pesmosaraetca, 4TO POPMyIUpPOBKH, KOTOPbIe KacatloTcA 
9THX XapaKTepHCTHK, ABJIAIOTCA YHUBepCaJIbHO IIpHMeHHMbIMH 
o0oOlmeHHAMH. 

Ha Bcex ypoBHAX CHCT€M HMCIOTCA HOBbIC XApaKTePHCTHKH, KOTO- 
pble MOryT IIpHMeHATECA BBepX TIO Hepapxuu WO Oosee CIOXKHBIX 
ypOBHei, HO He BHH3 K OosIee MIpOCTHIM. 


. MoxHo HAeHTHPULMpOBAaTh PeJIAIMOHHbIe yHUBepcasIMu, IpHMe- 


HMMBIe KO BCEM CHCTeMaM Ha BCeX YpOBHAX CYLeCTBOBaHHA. 
Y Kaxx OM CHCTeMBI eCTb HaOOp rpaHHu, YTO yKa3bIBaeT Ha HEKOTO- 
pyto cTerleHb Wudd@epenuMalHu Mex Ty TEM, YTO BKJIOUCHO B CHC- 
TeMY, a 4TO — HET. 
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6. Bce cytiectTByrollee, Oyb OHO (POPMAIIBHBIM, 9K3MCTCH-I[MaJIbHbIM 
WIM TICHXOJIOrH4eCKHM, UpecTaBideT coOoli opra-HH30BaHHy!0 
cucTeMy 9HeEprMu, MaTepHu HU HA@opMalMn. 

7. BcoeneHHad COCTONT 3 TIpOleccoB, CHHTe3HpYIOWIMX CHCTeMBbI CHC- 
TeM HM Je3HHTerpupylollMx CHCTeMbI cuctemM. Onn OyyzyT mposos- 
*K ATCA B TAKOM BUAe WO Tex Op, MOKa OAMH Hadop MmporeccoB He 
BbITeECHUT Apyron. 

Matypana u Bapena HeoOxogumMoi dyHKuHeli %xHBO CHCTeMBI 
OlIpeeHIM €€ CIOCOOHOCTS K «KayTOTIO93Y», HIM CAMOOOHOBJIeHHIO. DTa 
(PyHKUMA MO3BOJIAeT %KHBUM CHCTeMaM OBITb aBTOHOMHBIMH. JleATeJIb- 
HOCTb aBTOHOMHBIX CHCT€M B OCHOBHOM HalipaBJieHa BHYTPb C e{MHCT- 
BeHHOM WeyIbIO COXpaHeHHa ee aBTOHOMUH. JIHOMaHH MCTIOJIb30BaJI KOH- 
IeMWMIO ayTOM093a, paccMaTpHBad «3aKOH KaK COMMaJIbHyIO CHCTeMY»». 
Tapapxkeyarn lpeWoKWI MATb CHCTeCMHBIX IIPHHIMMOB, KOTOpbIe OH 
y3Hal Yepe3s yipaBieHve Ou3Hec-opraHH3allHaAMU, a HMCHHO: OTKDBI- 
TOCTb, [eJIeyCTpeMJICHHOCTb, MHOTO-MepHOCTb, KOHTPHHTYHTMBHOCTb 
9MepJDKCHTHBIe cBolictBa. A corsiacHo XuTueHcy, «pusocopua cucTeM- 
HOFO IIpOeCKTHPOBaHHA OCHOBbIBACTCA Ha MIPHHUWWax «XOJIM3Ma), «OTK- 
PbITOCTH» HW “CHHTeTH3Ma)». 

Kecriep mpeyctaBus Hepapx4yeckylo TOUKY 3peHHA, BbIPAaxKeHHYIO 
XxapaKTepHCTHKOM xos0H (IeIOCTHOCTh), KOTOpad MOpa3syMeBaeT, 4TO 
ljeuoe H YaCTH He CYLICCTBYIOT OTCJIbHO B 2KMBLIX OpraHH3Max WIM 00- 
UJeCTBCHHBIX OpraHv3alHax. Ux wHTerpaTHBHbIe H CaMOyTBepxKLaroOWHe 
TeCHJCHIMU CyLIeCTBYIOT OOK O OOK H OTPaxKeHbI B HX «KOOIepaTHBHOM»»> 
TloBeyeHHH. B cBoe BpeMA A IIPHUes K BLIBOLY, YTO STO “KOOMepaTHBHOe 
MlOBe{eHHe>» IPHBOAUT K MAKCHMAJIBHOMY HCTIOIb30BaHHIO HHMOpMallnn, 
JOCTYNHOM BHYTpH CHCTeM. 

BuBep kKilaccuuyupoBall CHCTeMbI 10 XapakKTepy CJIOXKHOCTH, a 
HMeCHHO: 

1. OpraHn30BaHHad CIOXKHOCTL: THIMYHOM POopMo OpraHH30BaHHoOl 
CJIOXKHOCTH ABJIACTCA 9KUBAA CHCTeMA. 

2. HeopraHv30BaHHad CJIO%KHOCT: K TOMY THITY OTHOCATCA He%KUBbIC 
CHCTeMBbI, B KOTOPBIX KOJIM4YCCTBO TIeEPeCMeCHHbIX OUCH BeJIMKO UH 
Kalai H3 HAX XapaKTepv3yeTCaA COBepIIeHHO HelpeyqcKa3yeMbIM 
WJIM HCM3BeECTHBIM MOBeeHHeM. 

3. OpraHH30BaHHad MIpOCcTOTa: STOT THII OTHOCHTCA K IIPOCTbIM CHCTe- 
MaM, TaKMM KaK MCXaHH3MBI, B KOTOPbIX HaIM4ecTByeT HeOObILOe 
KOJIM4ECTBO KOMIIOHCHTOB. 

CaiiMoH KilaccHuunpoBall CHCTeMBbI TO TpH3Haky «pa3j1O%KeHHA 
CJIEYIOWIMM OOpa30M: 

1. Pa3yiaraeMaad CHcTeMa: MIOJ[CHCTeMbI MOTYT pacCMaTpHBaTbCA He3a- 
BHCHMO JIpyr OT Wpyra. 

2. bau3kopa3siaraeMad CHCTeMa: B3aHMOselcTBHe MexKY MWOACucTe- 
MaMH cCy1aO0e, HO MM HesIb3a WpeHeOpeyb. 
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Hepa3araemaa CHCTeMa: HallpaMylO 3aBHCHT OT Jpyrux CHCTeM 
WJIM ABHO BJIMAeCT Ha HX. 
Akood kiaccHuyupoBasl CHCTeMBI C TOUKH 3peHHA UX Wesel cie- 


TLYIOLWMM OOpa30M: 


1. 


2s 


TlonqepoKnBarollad We CHcTeMa, KOTOpas HallpaBJieHa Ha BBIIIOJI- 
HeHHe 3apanee OMpeeIeHHOH IesIM. 

Vntymyaa Wer cucteMa, KoTOpad paccMaTpuBaeT BapHaHTbI OOX0%K- 
J[CHUA C TepeMeHHbIM MOBeJeHHeM B CHcCTeMe. XpaHalladca B Ma- 
MATH TpedbIyWlad MOJeJIb MOBEACHHA WONycKaeT H3MeCHECHHA, OC- 
HOBaHHBIe Ha OIIBITE. 

IIpecneqyroujad MHOrHe LeuIM CHCTeMa, KOTOpad B OTBET Ha H3Me- 
HeHHbIe BHeIWHHe yCIOBHA MOXKeT BbIOMpaTb 3 CBOerO BHYT- 
peHHero pellepTyapa CooTBeTCTByrolNe elicTBua. Takoe aBToMa- 
THYeCcKOe H3MeHeHHe Wes TpeOyeT pa3zIM4HbIX aJIbTepHATUHB; 
OObIMHO TaKad CHCTeMa pelllaeT, KakHe cpeyCTBa JOCTWKeHMA Les 
ye Bcero. 

Vismeuarollad Wes CHCTeMa OTparxKaeT NIpHHATEIe pewtenua. Wn- 
dbopmamua, coOpaHHad U xpaHalaica B WaMATH, CLy2KHT OCHOBOI 
JIA CO3aHHA HOBbIX AIbTePHATHBHBIX JeHCTBUM. OTOT MpoLecc, 
CYLCCTBYIOWIMH TOJIbKO B %KUBbIX CHCTeMAX, ONpeeJIAIOT BOJIA, 3a- 
yjaua, ABTOHOMHA, MexaHv3M «yIpexyqeHus», OOyaeHHe HW CO3Ha- 
Hue. 

Knaccndukalua CHCTeM, OCHOBaHHad Ha Tpex OCOOeHHOCTAX: 


CTPYKTYPHOCTb TIPOTHB PYHKUMOHAIbHOCTH, LWeIeHallpaBJICHHOCTb IIpo- 
THB HelleJieHallpaBJIeHHOCTH, a TaK2xKe MCXaHHCTHYHOCTh MpOTHB opra- 
HHM3MECHHOCTH, NpHHaiexut J>Kopyany: 


1. 


Zi 


CrpykTypHa4, IesleHalipaByieHHad, MeXaHHCTH4Hasd, HallpuMep, 0- 
poxKHas ceTKa. 

CrpyktTypHas, lWelleHalpaByieHHad, OpraHv3MeHHas, HalipHMep, 
MOXBeECHOK MOCT. 


. CrpyKTypHas, HellevieHalpaBsieHHad, MeXaHHCTH4Had, HalipHMep, 


TOpHBIM xpeover. 


. CrpyKTypHas, HelleeHalpaBlieHHad, OpraHH3MeHHad, HallpHMep, 


Ily3bIpb (HH OOad (u3H4eCKad CHCTeMa B PaBHOBeCHh). 
DyHKUMOHAIbHaA, WeeHalipaBlleHHad, MeXaHHCTH4Had, HalipuMep, 
IIpOH3BOACTBeHHad JIMHUA (rye COO OHO MaLIMHbI He BIMAeT Ha 


pyre). 


. MyHKUMOHAIbHaA, WesenalpaBlsicHHavA, OPraHH3MeCHHad, HalpuMep, 


%KHBOM OpraHH3M. 


. MyHKUMOHAJIbHaA, HelesIeHallpaBsicHHadA, MCXaHHCTH4HaA, Hallpu- 


Mep, H3MeHeHHe NOTOKAa BOJBI B Pe3yJIbTaTe H3MCHCHHA PyClla pe- 
KH. 


. MyHKUMOHAaJIbHaA, HelesieHalpaBJicHHawA, OpraHH3MeHHad, Hallpu- 


Mep, IIpOCTpaHCTBCHHO-BpeMeHHOM KOHTHHYyYyM. 
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bup lpeyctaBusl @KH3HeECIIOCOOHY!IO MOJeJIb CHCTeMbD», OCHOBAH- 


Hy?! Ha YeTbIpex NpHHWMNAX OpraHH3alu. 


1. 


Tlepppiit mpuniun opranv3aiuu: PasHoobpa3ve, paciipocTpaHato- 
mjeecd Yepe3 HHCTHTYWMOHAIIbHYIO CHCTeMy, MMCIOLLYy!O TeHeH- 
IHi0 K YpaBHHBaHHIO; OH OJDKeH ObITh paspadoTaH C MHHMMAaIIb- 
HbIMH 3aTpaTaMu. 

Bropoli npuHunn oprann3ayuu: Kanai, nepeyaromme uAdopma- 
WHIO Mex*KTY OJOKOM yiIpaBeHua, padOouHM HM cpesOi; TOKHbI 
UMeTb OosIee BbICOKYIO IIPOIMycKHy!O CIOCOOHOCTb, 4eM reHepH- 
pyroljad NOACcHcTema. 

Tpernii npunuun opranv3anuu: Beakuit pa3, korga HApopMalnaA, 
llepeqaBaeMas 110 KaHally, WepecekaeT rpaHully, OHa MOABepraetca 
TpaHCAyKUHH; pasHooOpa3ve MpeoOpa3zoBaTesei OJDKHO, 10 Kpait- 
Heli Mepe, COOTBETCTBOBATb pa3sHooOpa3H10 KaHasiOB. 

UerpeptTaii ipHHynn opranv3anun: Padota mepBbIx Tpex MIpHHIH- 
T1OB JOJDKHAa TOCTOAHHO MOBTOPATECA BO BPeMeHH, IpHyuem 6e3 OT- 
cTaBaHHa. 

CkaliTTHep lpefiaraeT cyleqyroujue WBawwaTb oOWMx xapaKkTe- 


PHCTHK, KOTOPBIe, MO CrO MHCHHW, NOAXOWAT WIA BCX BHJIOB CHCTCM: 


1. 


ae 


IIpunyun cuctemMHoro xouIM3Ma: CHcTeMa OOJIajaeT WeuOCTHBIMU 
CBOMCTBaMH, KOTOPbIe He MIpOABJIAIOTCA HH B OJHOM M3 ee YacTel 
OTWeIbHO. UacTu Takxe OOsaqaroT CBOMCTBaMH, KOTOpbIe He IIpo- 
ABJIAIOTCA CHCTEMON B IeJIOM. 

IIpunyun cyOonTuMu3alMH: ecu Kak ad MOACHCTeMa, paccMaTpH- 
BaeMad B OTJICJIbHOCTH, paOoTaeT C MaKCHMalIbHOM 9ddeKTuB- 
HOCTBIO 3a C4UeT APYrHX, TO CHCTeMa B I[eJIOM C MaKCHMAaJIbHO! 9¢p- 
(beKTHBHOCTbIO paoboTatTh He OyzeT. 

I[puHHuvml TeMHOTHI: HH OHA CHCTeMa He H3y4eHa MOJIHOCTBIO. 
I[punyun 80/20: B mooi KpymHot cuox*KHOM CucTeMe 80% pe3yib- 
TaTa IpHXOWUTCA TOUbKO Ha 20% CHCTEMBI. 


: Ipnauun YWepapxun: CJIO*KHbIC IPUpOAHble ABJICHHA OPraHH30BaHbl 


B HepapxHu, KaxKIbIM ypOBeCHb KOTOPBIX COCTOHT H3 HeCKOJIBKHX 
MHTeCrpHpoOBaHHBIX CHCTeM. 

II[punyun u30bITOUHOCTH pecypcoB: MosepxaHve CTaOWJIbHOCTH B 
ycIOBHAX HapylieHuA MopayKa TpeOyeT u30bITKa KPHTM4eCKUX pe- 
CYpCoB. 


. Ipxnauun W30bITOUHOCTH TLOTCHUMAJIBHOTO KOMaH]OBaHHA: B JIEO- 


Oo cOKHOM CeTH MpHHATHA pemieHuii MOoTeHuMa spdpeKTuBHOL 
paOoTEI oOecrieunBaeTcaA afleKBaTHOM KOHKaTeHalveli MH@opMa- 
WMH. 

IIpuHyun BpeMeHu peakcalMu: craOusIbHad padoTa CHCTeMBI BO3- 
MO2KHa TOJIBKO B TOM CJly¥ae, CCIM BPeMA pewlaKcal|MU 3aHHMaeT 
IIPOMe2KYTOK MeHBbILe, 4eM CpeyHee BPeMA Mex Ty TepeOoamu. 
IIpHHuun NpH4YHHHOCTH OTPHWAaTeIbHOM OTBeETHOKM peakiHH: pH 
OTPHUAaTeIbHOM OTBETHOM peakUMH COCTOAHHMe paBHOBeCHA CHC- 
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TeMbI HHBAapHaHTHO OTHOCHTeEIbHO WMpOKorO Mala30Ha Hadalib- 
HBIX YCJIOBHH. 

10. [[puuyun npH4HHHocTH NOJOKUTeEIbHOM OTBETHOM peaKWHH: pu 
HaJIMYHH MOMOKUTEILHOU OTBETHOM peakKIWH B CHCTeMe H3 TeX 2%Ke 
HauvaJIbHBIX YCIOBHM MOryT MpOMCXOAUTb paMKaJIbHO pa3Hble KO- 
He4HbIe COCTOAHHA. 

11. I[punuun roMeocta3a: cHcTeMa BbDKHBaeT TOJIbBKO IO Tex Top, 
Tl0Ka BC€ OCHOBHBIe MepeMeHHble OCTAaIOTCA B CBOMX MH3HOIOrH- 
YeCKHX TIpeeax. 

12. [Wpuxauun craOumbHoctu: 4ToObl cucTemMa HaxOusIacb B COCTOA- 
HMM PaBHOBeCHA, BCe MOJCHCTEMBI JOJDKHbI HAaXOJMTbCA B PaBHO- 
Becuu. UToOsI Bce MOACHCTeMBI HAXOJMIIMCb B COCTOAHHHM PaBHOBe- 
CHA, B PAaBHOBECHH JOJDKHa HAXOJMTBCA CHCTeMa. 

13. U[puuuun camoopraHH3yrOlWuxcaA CHCTeM: CJIOXKHbIC CHCTEMBI Op- 
TaHv3yIoT CeOs, a HX XAaPAKTepHble CTpyKTypHble HU MOBeeH4ecKHe 
3aKOHOMEPHOCTH, B OCHOBHOM, ABJIAIOTCA Pe3yJIbTATOM B3aHMOJeH- 
CTBUA MEK Ty NOACHCTeMaMhH. 

14. [puxyunel OacceitHos cTaOHsIbHOCTH: CIOX%KHbIeC CHCTeEMbI HMCIOT 
OacceHHbI CTaOHJIbHOCTH, pa3eIeHHble WoporaMu HeycToiun- 
BOCTH. CucTeMa, HaxOJjAlaicad Ha rpaHH, He3aMeJVIMTeIbHO Bep- 
HeTCA B COCTOAHHe Oaccelina. 

15. [pwxium x1v3HeclocoOHOcTH: 2%H3HeECIIOCcOoOHOCTb — 3TO (PyHK- 
WA Haiexatero OalaHca MexKy aBTOHOMMe MOACHCTeM HW UX 
HHTerpaltveli BO BCIO CHCTeMy, WIM OallaHca MexKYy ycToiu4n- 
BOCTBIO H alaliTaen. 

16. Heppeii npunuum KuOepHeTH4ecKOrO yipaBsIeHHA: YyCIIelHbIi 
KOHTPOJIb JOJDKCH ObITb HeIIpepbIBHbIM MH ABTOMATHYCCKHM CO- 
TOCTAaBJICHHEM IOBEXCHYCCKHX XapaKTePHCTHK CO CTaHapToM. 3a 
9THM CyletyeT HelIpepbIBHad HW aBTOMATHYeCKad OTBETHAA peakUHA 
B BUe KOppeKTHpy!olHx evicTBHH. 

17. Bropot upuauun KuOepHeTHyeckoro yipaBeHuA: pu Moapa3y- 
M€BaeMOM KOHTpOlJe yipaBsIeHHe ABJIACTCA CHHOHHMOM KOMMYHH- 
Kalu. 

18. Tperuii npuHuun KuOepHeTH4ecKoro ynpaBsIeHHA: IpH MoLpasy- 
M€Ba€MOM KOHTpOJIe TepeMeHHbIe BO3BPalaroTcA MO KOHTPOJIb B 
pe3yJIbTaTe HW MOCpeCTBOM BbIXOJ{a H3-0J, KOHTPOWIA. 

19. [I[punuun oTBeTHOM peaKIHH: pe3yIbTaT NOBeEACHHA BCer a MOXK- 
HO IIpOBepHTb, HM ero ycnex WIM Heyjaua U3MeHAeT NOBeeHHe B 
Oye. 

20. Upuuuun MakcuMasIbHO CHJIbI: YTOObI BEDKHTb B YCJIOBHAX KOH- 
KYpeHUMH Cpe asIbTepHAaTHBHbIX BapHaHTOB, CHCTeMa J{OJDKHa 
HapalljMBaTb MIPpHTOK SHEP VM UCIIOJb3OBaTb ee JIA YOBJICTBO- 
peHHa ToTpeOHOcTeli BEDKHBAaHHA. 
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Takaa OCOOCHHOCTE CHCTeM, KaK HepapxHa, BAOXHOBMIa WesIbI pay 
oOmmux KiaccupukayMii cucTeM M MOACHCTeM, Te KaxKOMY yPOBHIO 
Hepapxuu OBI 3ajjaHbl KOHKpeTHbIe (PyHKUMU. 1 OOBACHIO Jasiee. 


Teopuu cucmemnolx uepapxuu 

TeopeTHKH CHCTeM HeOJHOKpaTHO COBeplllaH MOMbITKH Olpee- 
JIMTb aOCcTpaKTHble yPOBHH HepapxXHu B CHCTeMax B IeJIOM HM M3Y4HTb 
B3aMMOCBA3b M@KY ITHMH ypOBHAMH. DuBaz BKIOUAeT 3HAHHA OO 
YPOBHAX B «9BOJIONMOHHY!O NapayurMy», B KOTOpOH MOHHMaHHe cHc- 
TCMHBIX Ka4¥eCTB MH MOBeECHHA Ha OMIpeeJICHHOM YpOBHe BJIeyeT 3a CO- 
Ooi H3y4eHHe ypoBHel, HaXOAMHXCA BbILe H HwKe BEIOpaHHoro. Co- 
ryiacHo boysqMHry, ypoBHH B «HepapXxHH CJIOX#KHOCTH CHCTeM)>> 110 T0- 
paky cyleqyrouve: MexaHnuecknit, KHOepHeTHYeCKHH, MOs0-2%KHTeIBHOM 
oOpaTHOH cBa3H, KpeOqu4ecKHi, pelpoOxyKTHBHEIM, TemMorpaduyecknit, 
SKOJIOPM4eECKHH, IBOJIONMOHHbIN, YeIOBeUeCKHH, COWMAaIIbHbIM W TpaHc- 
IeHAeCHTaIbHbEI. Musuiep paccMaTpuBasl TakHe ypoOBHH B Hepapxuu 
«OKUBBIX CHCTeM>>, KaK KJICTKH, OplaHbl, OPraHH3MBl, Ppyllibl, OpraHH3a- 
HH, OOUIMHEI, OOLIecTBa MH Hay{HallHOHaJIbHbIe CHCTeMBI. OH TakxKe 
TIpeqWoxKUI OOLLyIO Hepapxu1o «cHcTeM OOpaboTKH MHdopMallHuM, KO- 
TOpad BKIHOUAeT B CeOsA: BOCIIPOM3BOACTBO, rpaHula, HHTecTop, pacripe- 
WelleHve, TepepadoTkKa, MpOv3BOACTBO, XpaHeHHe, BbIBeeHHe/ BbIeIe- 
He, JBUraTeyib, ONOpa, BOCIIPHATHe BHELIHHX CHTHaJIOB, BOCIIpHATHe 
BHYTPCHHHX CHIHaJIOB, KaHall, CHHXPOHH3alMA BHeCLWIHHX HM BHYTPeCHHHX 
IIpOWeccoB, pacio3sHaBaHHe, accolMalM, WaMATb, IpHHATHE pellieHni, 
IipeoOpa3oBaHve BO BHeWIHH CHrHal U MpeoOpa3s0BaHve CHTHaIOB B 
nelictBua. Y Jlapioka ecTb aHaylorM4unad KilaccndukallMa, KOTOPy!O OH 
Ha3Ball «ypOBHU OOpadoTKH». Kupyunep mpesoxKuI Teoputo BCceli yHH- 
BepcasIbHOM cuctembi/leu, B KOTOpOi ypoBHH WepapxHu OpraHH30BaHbl 
OT cuaOoro K CHJIBHOMY CJIeyIOWHM OOpa3omM: BIMATeIbHad Dea, KO9BO- 
mrouuwoHHad Tes, romeoctatuyeckaa Tea, Temeonoruueckaa Tea u 9B0- 
gounMonHas Tes. Y ye Llapgena umeetca allbTepHaTuBHad TeopuA pa3y- 
Ma/ Hoocdepsi, ypOBHH Hepapxuu KOTOpO — 9HeprMa, MaTepHA, 2KH3HB, 
HHCTHHKTEI, MbICIM HM HOOcdepa. JIlacno BbIAeIMI MapasieubHbIe ypOBHH, 
PaclUMpuB UX K MpocTpaHcTBy, TEXHOJIOrMAM, HayKe, KOMMYHHKallHAM HW 
(bopMaM IipaBsieHHa, Kak Tl0Ka3aHO B TaOsMuUe 2.1 (a). Conk nmogzennmn 
«KaTerOpHH TIPpHpOALp» Ha eMHHUbI, OMHAPHEIC KOMIIOHEHTEI HU AMCIH- 
IIIMHBI (cxema 2.1.(6)). 

Kumupy npunayiexut paspaborKa «HepapxHH dTIMCTeMOJIOrM4eCKHX 
CHCTeM, YPOBHH KOTOPOH CBA3aHbI C JAaHHbIMH, MOJCJIAMH, CTPyKTypoli 
WM MeTaCHCTeMaMH B COOTBETCTBYIOMIeM MopsyKe. Kyk mpedI02%KI «KOH- 
TPOJIbHBbIC LWeHTpbD>» Ha MATH CJICYIOWIMX YPOBHAX: aTOMHOM, KJIe- 
TOYHOM, YpOBHe MO3ra, CeMbH UM TpaBuTesbcTBa. UekaHy paspadotas 
CHCTCMHY!0 THIIOJIOTMIO CyOATOMHBIX CHCTeM, ATOMHBIX CHCTeM HM MOIIe- 
KYJIAPHBIX CHCTeEM. ITH yPOBHH MOpOXKAalOT HEKUBbIC CHCTEMBI (KPHC- 
TaJWIbl, MOPOAbl HW MMHEepaJibl) H XAKUMBbIC CHCTEMbI (OTJCJIBHbIC KJICTKH, 
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PacTeHHA, %XMBOTHEIe HU 9KONIOrHA). Ilayspc BbIABHHY «TeOpHio ylIpaB- 
JICHH», KOTOpad OlpeyeaeT ypOBHH «Apa yIIpaBsIeHHs) OT CHJIbI JO 
WYXOBHBIX ABJICHHH, IpOXoAALMe Yepe3 YpOBHU OLyWeHHA, (PoOpMupo- 
BaHHA, MepexONOB, MOCIIe{OBaTeIbHOCTH, OTHOMICHHH, IporpaMM, lIpHH- 
I[{MII0B HW CHCTCMHBIX MIOHATHH. 


(a) 
I[pocrpan- | Texnouornusa Hayka Komynu- Yupassienne 
CTBO Kali 
Tlenye- Ueopeye- Tluxto- Cemba, Oxota 
pa/TeHT cKad 9Heprud [paMMBbI 
Jlepesua Dueprusa @MoTouayka Vgeorpam- IInema 
2KMBOTHBIX MBI 
Topoyox Metanmuye- | Matematuka TIucbmMo TeokpaTuueckaa 
CKHe HH- MOJHTHKa 
CIpyMeHTBI 
Topon Matyas HbtoTOHOBa Matmuyasa | Hatwonaibyas 
TeXHHKa Tlepeyaya rocyapcTBeH- 
Had CHCTeMa 
OkyMenHoro- | KuOepHeru- | QvinuITeMHOB- | OyeKTpu- CysBepeHuter, 
IHC Ka cKad TeopHA yeckas MHBeCCTHpOBaH- 
OTHOCHTEeJIb- Tlepeyaya HbIi B YeJIOBe- 
HOCTH YeCTBO 
(6) 
Equunia BunapHpie KOMNOHeHTHI J ncymnimna 
KosuieKTHBHBIM Kynptypa/obmjecTBo CommometaOuosorma 
pa3ymM 
Pa3ym Vatrynunsa/ipwanna MetaOuosorna 
OpraHu3M Buy/nuyuBuy ComuoOnonorna 
KyretKa Ten/cou Buosiorua 
ATOM Appo/s1eKTPOHBI XMMHA 
Uactuua ueprusa/Macca @Ou3nka 
@Mopma CrisiommHoi/qucKpeTHBIit Martematuka 
IlopaqoK Cxppitpiit/aBHBIi Metadu3nka 


Cxema 2.1. (a) Tlapaanetonvie uepapxuu JIacao; (6) Mepapxua «Kame- 
2opuu npupodei» Co.Ka. 


C TOUKH 3peHHA CHCTeMHOM TeOpHu, BCe BbIILMeMepedHcsIeHHBIle 
TeopHu PyHkKuHi u Mepapxuii AelicTBUTebHEI. Tem He MeHee, HH OWHa 
3 HHX He€ MOXKeT ObITb MOJIHOCTBIO B3ATa 34 OCHOBY IIPOBeeCHHOTO B 
3TOM padoTe aHasIN3a TO CeXYIOWIMM Tpw4nHamM. 

Bo-mepBbIx, OOJIbINMHCTBO BBILeyMOMAHYTBIX Teopuli B TepByt0 
ouepeb OpHeHTHpoBaHbI Ha (:bu3H4ecKHHi MUp MaTepuu HU, CIeqOBa- 
TCJIbHO, He IIPHMCHHMBI K HallleMy McceqOBaHuIO B OOacTH Pusoco@un 
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uw pasa. IIpumepamu Takoro HeCOOTBeETCTBHA MOFyT CJLWKUTb TeOpHu 
«MMIOpTa 39HeEpruw HU «KOAMpOBaHHsa» Kaya u Kana, boyseposcknii 
«MaTepHaIbHbIii» KOMIMOHEHT «OOOH CHCTeMbD», MpHHuMbt bupa, 
BKJIFOUAIOMHe «3aTpaTb> H «KE TMHUUbI yIpaBIeCHHA», a TaKXKE TOMCK bo- 
YIIHHTOM TopayKa MOCpeACTBOM «KOJIMYCCTBCHHOM OLCHKH HW MaTe- 
MaTH3al[MM»>, Kak MW BbIBO Uapumena 0 HaIM4MM «4eJIOBeYeCKOrO KOHCT- 
PyKTopa» Bcex cucTeM. XapaKTepHCTHKU cucTeM CkaliTTHepa, KOTOPEIe, 
KaK OH YTBepxK al, «IIPHMCHHMBI KO BCe€M BHaM CHCTeM>», COepxKaT 
TakHe, KOTOpble He MOIyT IIPHMeCHATBCA KO MHOrHM CHCTeMaM, B TOM 
qucyle, K paccMaTpHBaeMoM Hamu cucTreme VMicmamcxoro lpasa. Hanmpu- 
Mep, H30bITOUHOCTA pecypcos, (Pu3sHOOrMYecKHe IIpeesbl, BHYTPCHHAA 
CBA3b H TIpHTOK 9Hepruu. Ugzea Martypansr u Bapesbr 0 «camMooOHoBie- 
HMM) X%KMBBIX CHCTeM TIpHMeHuMa K VclamckKoMy lIpaBy B KOHTeKCTe 
9TOH KHUTH. OgHako, KaK OyJleT MOKa3aHO JaIbie, TO OOHOBIeEHHE 
(maodacoud) TIpOUCXOAMT TO IpH4HHe OTKPBITOCTH 3aKOHA HM ero B3aMMO- 
JeHCTBHA C BHeLIHeH Cpeqon, a He “ABTOHOMHOM JeATeJIBHOCTH, HalpaB- 
JICHHOM BHYTpb», KaK 9TO MOApasyMeBaeT Mpolecc aymonoga3a, KOTOPbIi 
JIyMaHH TIpHMeHWI B CBOeH Teopuu 3aKoHa. Kpome Toro, cyllecTByeT 
PA «“YHMBepCaJIbHBIX»> CHCTCMHBIX YPOBHeH, KOTOpble He OTHOCATCA K 
Halle Teme, TakKHe KaK MeXaHH4eckHli, pelipOAyKTMBHBIM, Wemorpadu- 
YeCKHH, SKOJIOTH4YeECKHHM, YPOBeHb KJICTOK, OpraHOB, OpraHH3MoB, laMsA- 
TH, KaHasla, CHHXPpOHH3alHH BHELIHAX HM BHYTPeHHHX IIpOLeccos, paciio- 
3HaBaHHAl i J[BUTaTesA. 

Bo-BTopbIx, MHOrHe 3 BbIMeCyNOMAHYTHIX Kacchukaywi Ounap- 
HbIC H OJHOMEPHEIe, 4YTO IPOTHBOPeYHT MHOTOMepHOH YHHBepcasIbHOU 
XapaKTepHCTHKe CHCTeM, ClipaBeIMBO MpeqoxwKeHHONM TapamwKeyaru u 
apyrumu. Hanpumep, quxoTtomua Busepa «cIO*KHEIM> — «IIpOCcTOM», XO- 
TA «CTCMCHb CJIOXKHOCTH> MOF ObI UpeACTaBIATb Oosee peawucTH4Hy1Io 
xapakTepuctuky. J[pyruM UpvMepoM saBideTca WemeHue beptanandnu, 
J>xopnaHom, Comkom u UeksaHyOM BCex CHCTeM Ha 2%KHBbIe (B ONOOTH- 
YeCKOM CMBICJIC) H HEXKHBbIC, HH OJMH H3 ITHX BAPHAHTOB He IIPHMeHHM 
K CHCTeMaM B OOJIACTH COMMAJIbHBIX WIM TyYMaHMTapHBix HayK. Hakone, 
CHCTeMHBIe€ TeOPHH, KacarOllHecs JIM OMHOFO aciieKTa, HallpHMep, XO- 
JIM3Ma, B3aMMOCBA3H, MepapxXHH WIM JeCKOMIO3HWMH, He OXBaTbIBaIOT 
BCeX TeX H3MepeHHH, KOTOpble NOJOKeH OXBaTbIBaTb aHaiH3. Ilooromy # 
PeLIM MpeAIO*XUTb HOBbI Hadop CHCTeMHBIX (PyHKUMH, KOTOpbIe OyAYyT 
HCHOIb3OBaTECA B WAaHHOM padoTe, a TaKxKe MOFyT OBITS MOMe3HbIMH JIA 
APYrUX MOMbITOK aHasIH3a TEOJIOTHYECKHX, COMMAJIBHBIX H WpaBOBbIX CHC- 
TeM. 


Hpedsazaembie cucmemnole dynkuuu 

B sro KHure COBOKyMHOCTb OcHOB Mcsamckoro lpaBa (ycylb-dlb- 
qbukx) paccMaTpHBaeTcaA Kak «CHCTeMa», KOTOpad OyeT aHasIM3upo- 
BaTbCA B COOTBETCTBHH C HaOOpOM OCOOBIx xapakTepucTuK. MMeHHO ux 4 
3ecbh peyararo UW WOATBep»xK ato KarxkKLylo C UBYX TOUeK 3peHHA: TeEOPHUu 
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CUcCTeM HW UcNaMcKo TeoNoruu. Takum OOpa30M, IpeCTaBIeHHbIi MHOM 
CHCTeMaTHYeCKH aHaIM3 OyeT BpalllaTbcA BOKPYT CJIesyIOWMx WiecTu 
ocoOeHHOocTeli CHCTeM: KOrHHTHBHad TIpHpofa, WelIOCTHOCTb, OTKDBI- 
TOCTb, B3aMMOCBA3aHHaA MepapXHA, MHOTOaCIIeKTHOCTh HM WesleHalipaB- 
JICHHOCTB. 


Koenumuenaa npupoda cucmemoi Hciamckozo npaea 

C TOUKM 3peHHA TEOpHU CHCTeM, «KOppesAlMA», KAK OOBACHAJIOCh 
paHee, mpeyctapiaeT coool dusocodcKylo MpoMexyTOYHYy!IO TOUKY 
M@XK]Y «MOJJIMHHOCTbIO» PeasIMCTOB HW «/tyasI43MOM)> HOMHHAJIMCTOB, T. 
e. BbIPaKeHHe B3aHMOCBA3H Me%KY THMOTe3HpyeMbIMH CHCTeMaMi 
peambHoctio. MHbIM BbIpaxkeHHeM 9TOM KOppeIANHH ABIIACTCA «KOTHH- 
THBHbIM XapakTep cucTem>». IIpeqnomaraemaa cuctema Mcnamcxkoro lpa- 
Ba, B HallieM CJly¥ae, IpescTaBsaeT COOOM KOHCTPyKUHIO B paMKax KO- 
THATHBHOM CHOCOOHOCTH TpaBoBeOB, WIM «pu 3u2H ailb-qbakux), BbI- 
paxascb cooBamu Mou Taiimun. 

C uclamckoH TeowlorMyueckoH TouKH 3peHua, Mcnamckoe mpaBo 
(@ukx) ABIACTCA Pe3yIIbTATOM YeOBeYeCKOTO MBbIMWICHHA HW paccyx*Ke- 
HUA (udacmuxad) Ha ocHoBe ITucaHuii c WesIb¥O BbIABHTb COJepxKalllMeca 
B HeM 3Ha4eHHA MU ero MpakTu4eckoe IpHMeHeHHe. UcnamcKue mpaBo- 
BeJbI HU OorocuoOBbI yTBepxK aH, YTO «bora HesIb3A Ha3bIBAaTb qbakux 
(1IpaBOBeOM WIM FKOPHCTOM), HOCKOJIbKyY HHYTO He CKpbiTO oT Hero». 
Takum oOpa30m, UcnamMckuit 3aKoH (TO ecTb (UKX) — ITO BOTIpoc YesIO- 
BeyeCKOrO MO3HaHHA (WOpak) MW TOHMMaHUA (qaxm), a He OYKBasIbHOTO 
posBienua boxbux 3anoBeyet. Amb-AWHU JaeT cleqyroujee OObACHe- 
Hue: «DukKx — 9TO TOHMMaHHe. IlonuMaHMe TpeOyeT xopoliero BocTIpH- 
atua. A BOCIIpPHATHe — 9TO CHa, KOTOpad CBA3bIBACT LeJIOCTHbIe KapTH- 
HbI 1 3HaYeHHA C YMCTBCHHBIM T103HaHHeM (udpak ‘akiu). Altb-baiiqaBu 
mucan: «DuKx — 9TO TpesmoaraeMoe BocipuaTHe (3aHH), a He MOL- 
TBepxKeHHOe 3HaHMe (‘UwibM), ABIIAKOIee COOOM HHO ypOBeHb, T0- 
CKOJIbKy Bepa B TO, YTO OlpesesIeHHOe MOCTaHOBJIeHHe C TOUKH 3peHHA 
Bora o3HauaeT TO HIM Apyroe, ABJIAeTCA YTBep»xKCHHeM, KOTOPOe HeBO3- 
MO2XKHO TIpoBepuTb». Takum o0pa3om, (yHKIUHA “KOTHATHBHOM TpHpoybl 
Ucnamckoro papa» HeoOxosMMa JIA yTBepxKeHHA CTOUb HeoOxomH- 
MOYO IJIKOpayIMCTHYeCKOrO B3TIAya Ha Bce WKONEI McnamcKoro WpaBa, 0 
4eM ellie OyeT CKa3aHO JasIbule. 


Henocmunocms cucmemoi Hcaamckozo npaea 

Kak ye OTMe4asIOCb paHee, OCHOBHBIM IIpeHMyLeCTBOM CHCTeMa- 
THYECKOLO aHasM3a Nepey «JCKOMNO3HIMOHHBIM»> ABJIACTCA CTO LWeJIOCT- 
HbIM MOAXOA, B OTIM4YME OT YaCTHYHOLO WIM aTOMUCTHYeCcKOrO. OrpaHn- 
YeHHOCTh IIPHYMHHO-CiIeCTBCHHBIMH paMKaMH Oba OOMei xXapaKTe- 
PHCTHKOW 4YeOBeYeCKOLO MbILWJICHHA BIVIOTh O HaCTOALero BpeMeHH. 
OyHako Tellepb HCcIeqOBaHHA B OOACTH eCTeCTBCHHBIX MH COIMMAJIbHbIX 
HayK WHpOKO TepexoqaT OT «MO3TAMHOrO aHasIM3a», KIaCCHYeCKUX 
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ypaBHeHHli HW JIOTM4eCKHX YTBepxK eH K OOBACHCHHIO BCeX ABJICHHM C 
TOUKH 3PeCHHA IeOCTHEIX cuctem. JjaxKe OCHOBHbIe PU3H4eCKHe sABIIC- 
HHA, TaKHe Kak IIpOCTpaHcTBO/BpeMA HM TesI0/yM, COrIacHoO COBpeMeHHON 
HaykKe, H€ MOTyT ObITb 9MIIMpH4ecKH pa3zzemeHbI. Teopua cuctem pac- 
CMaTPHBaeT Kak YO IPHYMHHO-CJIeACTBCHHY!O CBA3b KaK YaCcTb IeJIOcT- 
HOM KapTHHbI, B KOTOPOM Ipylibl CBA3eCH MIPHBOAAT K BOSHHKHOBeCHHIO 
HOBBIX CBOMCTB H OOBeCAMHAIOTCA B «Ie0e» — He4TO OosbIUIee, 4eM 
IIpOCTO «CyMMa 4acTei>». 

OcHoBpiBaicb Ha OorocsIOBCKHX HM “pal{MOHaJIbHbIX»» apryMeHTaXx, 
TipaBoBad OOOCHOBaHHOCTH (xydococuliuA) TOTO, YTO IOPHCTHI Ha3bIBalOT 
«IICJIOCTHBIMH OKa3aTeJIbCTBAMM)> (asIWJIb AJIb-KYJIIM), CUHTaeTCA O]- 
HOH 3 OCHOB (ycyib) Ucnamckoro 3aKOHa, KOTOpOH OTJaeTCA Mpesno- 
yTeHHe Tepe] “OTACIBHEIMH HM YaCTHbIMH PeleHHAMM. PasBuTue cHC- 
TEMHOYO H WeOCTHOTO MOAXOa IPHMCHHUTEJIbHO K OCHOBaM McrlamcKoro 
TpaBa (ycylb alb-@uKkx) TakoKe TOUOKUTEIbHO MOBIMACT Ha HCIAMCKy1O 
(busocoduro papa B IlaHe paciuMpeHuaA CeMaHTHKM TIPH4nH U CeCT- 
BHM O Oosee WeOCTHOFO A3bIKa. XOJMCTHUCCKHH MOAXOT TakoKe BaxKeH 
JIA UCHAaMCKON PUNOCcOmuN pesMrHH ( ‘WIbM Alb-Ka1AM), UTOOBI UCTIOIIb- 
B3YeMBIi CIO A3bIK IIPHYHH UH CeACTBUM paclMpuTb WO Ooslee cucTemaTu- 
YecCKOrO, BKIIOUaA JOKa3aTeJIbCTBa CYyWeCTBOBaHHA bora, yNOMAHYTHIC 
paHee. 


Omxkpbimocmps cucmemol Acnamcxkoeo npaea 

CricTeMHbIe TEOPeTHKH pa3zIM4aIOT OTKPBITbIe HW 3AMKHYTBIC CHC- 
TeMbI. “KUBbIC CHCTCMbI> JOJDKHBI ObITh OTKPbITBIMH, YTBep»KaloT OHH. 
Peub eT O 2%KMBBIX OpraHH3Max, a TakxKe JHOOOM cHcTeMe, KOTOpad 
«BbDKHBaeT». beptaaHpu cBxA3aJ1 TakKMe XapaKTepHCTHKH CHCTeM, KaK 
OTKPBITOCTh MH WesleHallpaBJICHHOCTb, C «S9KBH(MHAJIbHOCTBIO», O3HAa- 
yarollle, 4TO OTKPbITbIC CHCTeEMbI CIOCOOHbI JOCTHTaTb OHUX H Tex %Ke 
yee Mp pa3HbIX HCXOMHBIX YCJIOBHAX, HO IPH HaJIM4HH paBHbIX BO 
BC€X OTHOWCHHAX aJlbTepHaTHB. «McxoyHble yCOBHD» ONpeesAIOTCA 
OKpyKarolleH cpeyqolw. A 3HadHT, OTKPbITad CHCTeMa B3AHMOJCHCTBYET C 
BHeLUHeH CpeOH, B OTIM4ME OT 3AMKHYTBIX CHCTEM, H30JIMPOBAHHBIX OT 
Cpepl. 

CucTema UCIaMCKOro l1paBa B YKa3aHHOM BBILIe CMBICJIC ABJIACTCA 
«OTKPbITOM»». OWHAKO HEKOTOPbIe IpaBOBebI BCE CL MIPH3bIBaIOT K «3a- 
KPBITHIO JBepH HPKTHXayja (HOBbIX paBOBbIX Cy2KJCHHM) Ha Teope- 
THYeCKOM (ycy7b) ypOBHe», YTO ycrelIHO WpesppaTuso Obr Ucnamcxknit 
3aKOH B «3€MKHYTYIO CHCTeMy»», a B KOHCYHOM HTOre MpuBeIO Obi K ero 
«CMepTH». Tem He MeHee, BCe M3BeCTHbIe WKONbI McnamMcKoro lpaBa U 
TOWaBIAIOMee OOUbIIMHCTBO TpaBOBeOB Ha IpOTA*KeHHM BeKOB CXOJH- 
JiMcb Ha TOM, 4¥TO McnamMckHii 3aKOH HyKaeTCA B WJDKTHXaye, MOTOMY 
4TO «(KOHKPeTHBIe) TEKCTEI OrpaHH4eHbl, a COOLITHA Oe3srpaHH4HbD». Ta- 
KMM OO0pa30M, B (dbyHaMeHTaIbHO MeTogoNoruu VMcnamckoro mpaBa 
HOABHIIMCh OMpeesIeHHbIe MCXaHH3MbI OTBeETa Ha HOBbIe COOBITHA HWM, 
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HCHOIb3yYA TCPMHMHOJIOrHIO CHCTeMHOM TeOpHv, «B3aMMOJelCTBHA C 
OKpyxKarolleH cpeyor. IIpumepamu Takux MexaHH3MOB CJLyKaT Cy2xK]e- 
Hue 10 aHaIOrMu (KolAc), COOMIOeHHe MHTepecoB (waciaxa) U cileqoBa- 
He OOBIasdM/TpayMuMsaM (u’mubap aiv-‘ypq). TeM He MeHee, Kak OyeT 
ToKa3aHO asibile, YTOObI WpuyzaTb UcnamMcKoMy 3aKOHy HeOOxouMMyro 
«THOKOCTb» HM CIIpaBsIATbCA CO CTPCMHTeIbHO MeHAIOUIMMUCA OOCTOS- 
TeJIbCTBAMM B COBPCEMeCHHOM MUupe, ITH MeXaH3MbI HyKarOTCA B IMOCIIe- 
WYYOWleM YCOBepIIeHCTBOBaHMH. CileqOBaTesIbHO, MCXaHH3MBI HW CTeneHu 
«OTKPbITOCTHy — 9TO OHM 3 Tex OcOOeHHOCTeH, KOTOpbIe OyAyT uCc- 
MOJIb30BaTbCA B Pa3BHTHM HW KPHTHYeECKOM aHasIM3e CucTembI McnamcKoit 
IipaBoBoli Teopun (ycy7b) H ee MOCHCTeM. 


Hepapxua cucmemoi Hciamckoeo npaea 

AHasIN3 OOBCKTOB C TOUKH 3peHHA Hepapxuu — 9TO oOmIMH TOAXoL 
Kak JUIA CHCTCMaTHUeCKHX, Tak HW WIA J{CKOMIMO3HLMOHHBIX MCTOOB. 
Bote Obi TMpeq0x%xKeH pA «YHMBepcasIbHbIx» YpOBHei HepapxuH, pu- 
CHOCOOJICHHBIX K KOHKpeTHbIM ycCIOBHAM. UtToOb! OOpHcoBaTb yHUBep- 
CaJIbHy!O CTpaTeruio KilaccHpukalun, KOTOpad MOAXOAMT WIA paccmat- 
puBaeMoro IipeyMeta, 3ecb 4 OyAy CCbIIaTbCA Ha TEOPHIO «KaTeropH3a- 
IMM) B KOTHUTHBHOHM HayKe. KaTeropv3aljua — 9TO Ipoljecc paccmorTpe- 
HHA OTICIbHEIX OOBCKTOB, pa3sOpocaHHbIX 10 MHOFOMepHOMYy «IIpocT- 
paHcTBy OOBeCKTOB», KaK 9KBMBAJICHTHBIX MH IIpHHaiexKalux K OAHOM u 
TO %e pyle WIM KaTeropHu. DITO OHO V3 CaMBIX (PyH]aMCHTAJIbHBIX 
KOTHHTHBHBIX JelicTBHH, OaroqapaA KOTOPOMY JIFOQH MOHHMArOT TOJy- 
YeHHYIO HMH HHOpMaLHto, WeuaroT OOOOLMIeCHHA HM TIPOrHO3bl, a TakxKe 
OMpeeAIOT HW OLCHUBAIOT Pa3zJIM4Hble WpeMerTbI HM Wen. Cormacuo Kor- 
HHTHBHOM HayKe, CyWeCTByeT {Ba aJIbTePHATHBHbIX TeOpeTHYCCKHX 
OOOCHOBaHHA KaTeropH3allHu joel, KOTOpble, Ha MOM B3IVIAy, mper- 
CTaBIIAIOT COOOM Ba aIbTepHATHBHBIX MeTOa KaTerOpH3al[H B IeJIOM. 
OTO «CXOACTBO IIPH3HAKOB»> HW “MCHTAJIbHbIe KOHLCHLUMM»». 

@MyHKUMOHAIbHaA KAaTerOpH3allHA MbITACTCA BbIABHTb «ECTCCTBCH- 
HbIe> CXOACTBA HW pa3IM4uA MexKTY OOBeKTaMU. CxojcTBO HIM pa3IM4He 
MOXY JBYMA OOBCKTAMM H3MepsAeTCA B 3ABMCHMOCTH OT TOFO, HaCKOJIb- 
KO OHH COOTBETCTBYIOT HIM OTJIMYAIOTCA OT KAKUMX-TO 3apaHee olpese- 
JICHHBIX «IPH3HaKOB» WIM XapakTepucTHK. I[punayex*xHOCTb 3JIEMeCHTOB 
K OlpeeseHHOW KaTeropHu onpeyeaeTcA MOCpeACTBOM COMOCTAaBJICHHA 
ux (PyHKUM C XapakTepHCTHKaMHU «UeasIbHOrO MIpoTOTHTa»». 

C pyro cTOpOHbI, KOHUelTyaIbHad KaTeropu3allua OlpeyeuAerT 
KaTeropHu M0 CXOJCTBY MCHTAJIbBHBIX KOHIenuMH, a He PynKuui. Iloy 
MCHTA@JIbBHOM KOHUeIUMeH NOLpasyMeBaeTcaA OCHOBOMOJIAararollHi TIpHH- 
IMM WIM TeOpHA B BOCIIPHATHH KaccHuKaTopa, BKOUAIOWMad CJIO%K- 
HYy!O CTPyKTypHpoOBaHHy!lO KOMOMHALMIO MIpH4YHHHO-CJIeqCTBCHHBIX CBA- 
3eH. Konyenuua — 9TO He MIpOCTO XapaKTepHCTHKa «“HCTHHA-JIOKb», a 
COBOKYIIHOCTb pa3HOOOpa3HbIxX KPHTepHeB, OHOBPeCMeHHO CO3JaIOWIHXx 
pau knaccndukani Wa paya oObexTos. logy KonemmMel TakxKe Toapa- 
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B3YMeBaeTCA JMala30H «rpyObIX», «HeC4eTKHX»> WIM «MATKHX», a He 
OKECTKHX)>, KaTerOpHii. OTO 3HaYHT, YTO KaTeropHu pa3rpaHH4eHbl He 
4YeTKUM YHMCJIOM WIM Mepol, a BOCIIPHATHEM, KOTOPOe y pa3HBIX Joe 
MOX€T OTIIMYATECA, B Ipeqeax «pasyMHOro»». 

@MyHKUMOHAaIbHad KacchpukaluA WOABepraetca KPHTHKe 3a par 
OrpaHH4eHHi, KOTOPbIX HeT B KOHUelTyasIbHOn. Hue IpHBOATCA TeO- 
peTHueCKHe IIPH4HHbI, NO KOTOPbIM MeTOaM KOHIelITyaIbHOH KaTero- 
pu3aluu OTAaeTcA Wpesmourenue epey, MeToyamu (yHKUMOHaIbHO!. 
JJanee 9Tu NpH4nHE! OyAYT UCMONL30BaHbI JIA KPHTHKM TpayqMWHoHHOo 
(PyHKUHOHAIbHOM) KaTeropH3ayHu wKON Mcnamckoro mpasa. 

i. KonuentyasIbHble MeTOJbI ABJIAIOTCA MHTerpaTHBHbIMH HW CHCTeMa- 
THUeCKUMH, B OTIMGMe OT PYHKUMOHAIBHbIX, KOTOPbIe paccmaTpu- 
BalOT CYIJHOCTH KaK pAJ| HCCBA3AHHBIX AaTPHOYTOB WIM PyHKUNH Hu, 
CIICOBATEIIBHO, YITyCKalOT BaXKHY!IO AHAIMTHYeCKy!O MHOpMalL{Hi0. 

ii. DyHKUMOHAIbHbIC MCTOAbI BEAYT K UYpesMepHoMy OOOOMeHHIO I1y- 
TeM aOcTparMpoBaHHd OobUIOrO OObeMa HHMOpMallHH UM MIpHHATHA 
YIPOWCHHBIX pelweHHi O CyLeCTBOBaHHH WIM OTCYTCTBHM OOO 
WJIM HECKOJIBKUX IpH3HaKOB. 

ili. OyHKWMOHAaIbHad Kiaccupukalua He mpewmoaraeT HaMuna WMa- 
11a30HOB HJIM MHOTOYpOBHEBBIX OOsIacTel, MOCKOJIBKY OCHOBaHa Ha 
MeTOJe «IPHKICHBaHHA APJIbIKOB»> HCTHHHOYO WJM JIOXKHOTO. 

iv. C leublo COxpaHeHHaA OAHOPOAHOCTH Tpv3HaKOB KaTeropH3allHu 
HHOra HTHOPUPYIOTCA BaXKHbIC HEABOHMUHBIe (aKTOPEI. 

B oto KHure K OcHOBaM Mcslamckoro lipaBa IIpHMeHAeCTCA KOHIEI- 
TyaIbHad KaTeropu3alua, a (PyHKUMOHAaIbHad NWOABepraetca KPUTHKe. 
OyHako aHasIM3 He OCTaHaBJIMBacTCA Ha CO3aHHM Hepapxu «ApeBoBHy- 
HOW CIPyKTYpbD», MWpOaHasIM3HPOBaHbI TakK%Ke B3AaMMOCBA3H Me@X*K Ly MOsy- 
YeHHBIMM TOA-KOHuenuMAMU. Tako B3riay, Ha «CTPyKTypy» WocTuraet- 
CA He (POPMAJIBHBIM JIOTHYCCKUM aHaJIH30M, TaKHM Kak CHWIOrH3M Apuc- 
TOTeIA H JeXYKTMBHbIe Wermouku Paccesla, a COcpeqOTOYUCHHOCTBIO Ha 
«apolletypax UpWHATHA pellieHHit» B WpakTHY4ecKOH peasM3alMu ITHX 
KOHIenunH Muxxom. 


Mnuoeoacnexmuocmp cucmemoi Hcamckozo npaea 

Pa3sMepHOCTb B CHCTCMHOM TepMHHOJIOrMH UMeeT Ba «H3Mepe- 
HH), a UMCHHO, CTEIeCHb HW ypoBeHb. CTelleHb — 3TO KOJIMYCCTBO H3Me- 
peHHi B paccMaTpHBaeMOM IIpocTpaHcTBe. YpoBeHb — 9TO BO3MO2%KHOE 
KOJIMYeCTBO YPOBHeli/MHTeCHCHBHOCTeM B OJHOM H3MepeHuu. CoBppemeH- 
Hoe dbusocodckKoe UccMeqOBaHHe MMeeT TEHCHIIMIO MBICJIMTb B paMKax 
OWHOrO H3MepeHHA HW ABYX ypoBHel. ABIeHHA HM WaxKe HCH C «IPOTHBO- 
TIOJIOAKHBIMH TCHACHUHAMU>> OOBIMHO PaCCMaTPHBAIOTCA TOJIBKO C TOUKH 
3peHua OWHOrO dakTopa H, CuleqOBaTeIbHO, KaKYTCA «IIpOTHBOpedH- 
BbIMMD», a He «“B3AMMOAOMOJHAIOWIMMM>, HW aHasIM3MpylOTCA Kak «urpa Cc 
HYJICBLIM HCXOJOM>>, a He «BBIMIpbIINHad». TakKHM OOpa30M, ABJICHHA U 
Wen BCer a BbIPaxKaIOTCA B PaMKaX JJMXOTOMHM, KaKYLAXCA «IPOTHBO- 
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TOJIOHKHIMH: pewMrMa/HaykKa, IMIMpH4eckui/payMonabHbii, du3n- 
yecknii/MeTapu3n4ecknit, peasucTH4uecKnii/HOMMHasIMCTHY4ecKHH, e- 
JYKTHBHbIM/MHAYKTHBHbIM, YHMBepCasIbHbIii/KOHKpeTHbIM, KOJUICKTHB- 
HbIi/MHIUBUAyabHbli, TeueOuOrndeckui/eOHTONOrM4ecKHi, yM/MaTe- 
pia, OObeKTHBHBIM/CyOBeCKTHBHbIM UT. 1. HasBaHHble WHXOTOMHN Tper- 
CTaBIIAIOT COOOH OHOMePHBIM OJHOYpOBHeBBIM cmocoO MBILNWICHHA Cc 
y4eTOM TObKO OAHOTO :akTOpa, XOTA 39TH Mapbl MO%KHO OBLIO ObI yBH- 
eT «B3aMMOONOJHAIOMHMMM»> B pyrux H3MepeHuax. Hampumep, HayKa 
HW peuIMruA MOTYyT ObITb TIPOTHBOPeYHBbIMH C TOUKH 3peHHA WeHTpalib- 
HOCTH TOHATHA «bOxKeCTBEHHOM BIACTH», HO OHH MOTyT OBIT B3aHMO- 
JOMOUHAIOMIMMH C TOUKH 3peHHA HalleJICHHOCTH Ha JOCTHKeHHe 4esIOBe- 
YeCKOTO CYaCTbA, C TOUKH 3PCHHA MOMbITKH OOBACHUTb HCTOKH 2KH3HH UM 
T.u. Pa3yM H MaTepHaA MOX%KHO pacCMaTpHBaTb KaK IIPOTHBOpedHBBIe C 
TOUKH 3PCHHA HX OTHOWICHHA K UYBCTBCHHbIM J{aHHbIM, HO HX MO%KHO 
TakKe paCCMaTpHBaTb Kak B3aMMOONOHAIOMIMe C TOUKH 3peHHA Teopuit 
KOrHHTHBHOM HaykKV HW “YMHbIX»> MalIMH WIM HCKYCCTBeHHOrO HHTEeJIeK- 
ta. VU Takux MIpHMepoOB MHOXKEeCTBO. 

Kpome Toro, OTCyYTCTBHe MHOTOAaCcIICKTHOCTH MIpOABJIAeTCA B IMOMy- 
JIAPHBIX J[BYXYPOBHEBBIX CYXKJCHHAX IPOTHBOMOOKHBIX TeHCHUNH, 
KOTOpble cyletyeT paccCMaTpuBaTb Kak HavOoslee OTAaIeHHbIe Apyr oT 
ypyra TOUKM KOHTHHYyMa WIM CiieKTpa TOUeK. ClleqOBaTesIbHO, 4eJIOBe- 
yYeCKOe MBIIINJIeHHe YaCTO OrpaHHYMBaeTCA JIOXKHbIM J[BOMYHbIM BbIOO- 
pOM, Kak HalipHMep, ompeyeeHHbiii/HeompeyeseHHbIM, BbIMTpbILLI- 
HbIi/MpOurpbILIHbIM, epHbrii/OenbIi, Hu3KHi/BLICOKHH IH xXOpo- 
wimii/m0xoi. HarmpumMep, B OMHOYpOBHeBOM H3MepeHHn WBeTa OesIBIi 
YepHBbIi clleqyeT paccMaTpuBaTb Kak KpaiiHve KOHIbI O€eCKOHCYHOrO KO- 
JIM4eCTBAa YpOBHel Ceporo (cM. cxemy 2.2 JIA HIWIFOCTpalHn). 

CricTeMHbIi aHaiH3, KOTOpHI OyAeT TpeAcTaBsIeH 103%Ke, MOKaxKeT, 
4TO paccyxKeHve B TpayMUMOHHBIX WkOax UcmamMckoro pasa CTpoutT- 
CA BO MHOFOM Ha OJHOMeEPHOM HU JBOMCTBCHHOM MBILIUIeHHH. OHOMep- 
HbI¢ MeTObI B 3aaHHOM IOPHAMYeCKOM cilyyae (mac’ala) paccMaTpu- 
BalOT TOJIBKO OJ{HH actieKT. CileqOBaTeIbHO, NOAaBIAIOWee OObIMHCTBO 
IIpaBOBbIx pelleHHii (@amaea) BbIHeCeHO Ha OCHOBe eMHBIX OKa3a- 
TCJIbCTB (YaCTO Ha3bIBACMBIX OAJUJb Ajlb-MaC ‘alld, WIM «OKa3aTesIbCT- 
BOM jleJIa»), B TO BPeMA KaK BCera CyLIeCTByeT MHOXKECTBO 0Ka3a- 
TCJIbCTB (AOUIA), KOTOPble MOXKHO IIPHMCHHTb K OJHOMY HW TOMY Ke Je- 
TY, MOMYAIMB pa3sHble pesyJIbTaTbI WIM pelieHHA. ITO OTAebHad Tema, U 
OHa OOcyxKTaeTCA B TPaMIMOHHOM HW COBpeMeHHO! MTepatype 0 OCHO- 
BaM (UKxa MOA Ha3BaHHeM «IIpOTHBOpedHe OBOOB» (ma'apyd aab- 
aouiia). Mero, «IipHMupeHHaA TOBOTOB»> (alb-O21Icam' ballin ajlb-aOumia) 
ABJIACTCA IIPHMepOM MHOFOMepHOM MeTOAOJOHU, KOTOpad OyAeT pa3BH- 
Ta B ruiaBe 6. 
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Cxema 2.2. H306paocenue 6 cepou 2amme uckastcaem pa3zHoodpa3ue Oe- 
masjeu yeemuHozo uz0bpaxcenua. A e2zo OByxyeemHoe «KuCKasCeHUue» OM- 
qcbulbmposvieaem boneuyio Yacmb uxnqopmayuu. Ha 3mom npumepe no- 
Ka3aHO, YMO NpOCcMOoMp OOHOO MUUb OBYXY6eMHOZO UZOOPAHCeEHUA CO3- 
Oaem uHMeEpecHyI0 201060OMKY 


C gpyroi cTropousi, ABOMCTBeHHBIe cyKeHHA, TakHe KaK 0093a- 
TCJIbHbIM/He3aKOHHBIM §=(6adocub/xapam), OTMeHsATOUIMi/aHHysJIM-poBaH- 
HbIM = (Hacux/MaHcyx), TpaBMBbIii/OOMaHHBIM (caxux/qacud), TOUHBIi/ 
BBIMBIMJICHHBIM (wyH3abum/maéeyM) UT. W., OrpPaHw4HsIM CHOCOOHOCTB 
Ucnamckoro 3akoHa IIpHHHMaTb BO BHHMaHHe Cilyyan, HaxoalMeca B 
«raMMe ceporo» MexKyY 3ITHMH KpaiftHuMu TOUKaMH. AHasIH3 MOKaxKeT, 
KaK HeKOTOpble wikobI Mcnamckoro mpaBa mpesyaraM «mpoMexKyTou- 
HbIe KaTerOpHu>, YTOObI paciuMpHTb MOMyIApHble OMHapHbie Kaccudu- 
KaljMu, HW Kak OHM cilocoOcTBoBasIM peamM3My Hu rHOKoctu UcsamcKoro 
Tipapa. 


Tenenanpaesennocms cucmemol Acnamckozo npaea 

Ilenepaad opveHTallHa MU WesIeyCTpeMJICHHOCTb ABIIAIOTCA OOLIMMH 
yepTaMu Ipe{CTaBJICHHBIX BbILIe CHCTeCMHbIX TeopHi. Tem He MeHee, 
Tapamxeyarn, kak u Akodd, pa3mmuan Wem (ap. axdad) 4 Wpw4auHEl (ap. 
2auam VIM Makacuo). OH C4MTall, YTO CYWIHOCTb WeseHalipaBsIeHHa, eCJIM 
OHA MOXKeT WocTuratTb «(1) OAHOrO HM TOFO X%e pe3yiIbTaTa pa3HbIMH CIIO- 
coOaMH B OJJHUX HW TeX 2%Ke YCIOBHAX HU (2) pa3sHbIxX Pe3yJIbTATOB B OJHUX U 
TeX %K€ WIM pa3HbIX YCJIOBHAX». CileqOBaTeIbHO, CHCTeMbI C OpHeHTa- 
wen Ha WeIM MexaHH4ecKH JOCTHTakOT CBOMX pe3yJIbTaTOB OJMHaKO- 
BbIMH ClocoOaMH IIpH OAMHAKOBBIX YCJIOBHAX, He HMes BbIOOpa WIM Ba- 
PHAHTOB CpeCTB JOCTWKEHHA OAHOHK HW TOK xe WeM. C Apyrovi cTopousl, 
CHCTeMBI C OpHeHTallWel Ha IPHUYHHbI MOTYT UCIOb30BaTb pa3zsIM4HBIe 
CpeNcTBa JIA JOCTHKeHHA TOM Ke WeM uM uTOra. bomee Toro, mpecie- 
AYIOWMe OMpeeJICHHY!O ejb CHCTEMBI HE MOTYT aBaTb pa3Hble pe3yib- 
TaTbI IPH OAMHAKOBBIX YCIOBHAX, MOCKOJIBKY UX pe3yJIbTaTbI Oosee WIM 
MeHee «3alIPOrpaMMHpOBaHbl 3apaHee». A CHCTeMbI, OPHCHTHPOBAHHbIe 
Ha IIpH4HHbI, MOryT JEMOHCTPHpOBaTb pa3Hble pe3yJIbTAaTbl IPH Tex %*e 
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ycIOBHAX, JO TeX TOP MOKA 9TH pa3Hble pe3ysIbTaTbI BIIMCbIBAIOTCA B 
IlepBOHayaIbHble HaMepeHua. TepMuH «ieuIeHallpaBsIeHHOCTb» B 93TOH 
KHHre IIpHMeHsAeTCA K OcHOBaM VcramMcKoro TipaBa B I[eJIOM, a TakK%Ke KO 
BC€M €FO yPOBHAM H 9JIEMeCHTaM MMCHHO B yKa3aHHOM BBILLIe CMBICIEe. 

C 6OorocnoBcKOH TOUKH 3peHHA, «MIPH4YHHHOCTb» «OORKeCTBEHHBIX 
HelicTBuM» yoKe JaBHO ABJIACTCA IIpeMeTOM JWIMTeIbHEIX :PuTOCcoOdpcKo- 
TeOOrM4ecKHX (Karamu) WeOaToB. Bompoc 3aKO4aeTCA B TOM, JOJDKHBI 
mu «qelictBua bora UMeTb IpH4nHbD» (ma’iua aqd’alb Ajax) WIM HeT. 
BaxkHO OTMeTHTb, YTO MOHATHA «IPHYMHbI> (‘wiai/ acbab) u «eM» 
(aepad/makacuo/xukaM) B WMTepatype Kalam He ObuIM Wudde-penwupo- 
BaHbI. OHaKO 9TH Be KOHICHUMM OBI pasrpaHv4eHbl B OOacTH Wpak- 
THYeCKHX TOCTaHOBIeHHH (uKx). Teomormueckue je-OaTEI 0 ma'ius 
MMCIOT OTHOMECHHEe K HallleMy HCCICOBaHHIO, MOCKOIbKyY caM Mcramc- 
KH 3aKOH, C OOTOCNOBCKOM TOUKH 3peHHA, ABJIACTCA Pe3yJIbTATOM O]- 
HOTO H3 9THX «OOXKeCTBCHHBIX JeicTBH», a HMCHHO OTKPOBeHHeM, HU 
«a2pad) 34KOHA 3TO, CIIEAOBATeIbHO, Makacuod aw-wapu'a. OTcroO]a BO3- 
HuKaeT BorIpoc: Opiia HM y bora Web packpbiTua 3aKoHa? borocioBbl 
(KaJaMUUION) aIOT TPM pa3sHbIX OTBETA Ha TOT BOTIPOC. 

(1) bowkecTBeHHbIe JeHCTBHA «OJNKHbD» HMeTb TpPH4HHbI/IWeu. 
Myta3HJIMTbI HW WIMUTbI (34 HEKOTOPbIMH HCKIIIOUCHHAMNM) pa3eIHIH BCe 
yelicTBuaA Ha «yKpallaroulue» (xaccan) MU «OTTAIKMBaOUMe» (KaOux). 
BosbUIMHCTBO M3 HHX C4MTAaIM, YTO OHA U3 9THX WBYX XapaKTepHCTUK 
«mIpucylad» (3amu) KaxkKOMY WelcTBHIO H He MOABepxKeHa H3MCHAIO- 
ujuMca OOcTosTembcTBaM. Ilo HX MHeHHIO, YeOBeYeCKH pa3yM CIIOCO- 
OeH «paccMaTpHBaTb» TIpHykKpaliMBanHue MW OTBpallleHHe (am-maxcuH 
gam-maxkoux) He3aBucuMo. WM mockolIbKy 9TH OlpeyesIeHHA ABIIAIOTCA 
Ppe3yJIbTaTOM «pal[MOHaJIbHOCTH», MyTa3HJIMTbI CUMTaJIM UX YHUBepcalib- 
HBbIMH H, CIC OBaTeJIbHO, IIPHMeHAJIM HV K JIKO AM, UK bory (Ha OCcHOBe HX 
«TIpHHUMNa CupaBeIMBOcTH»). [ia mode yKpaliaroluMu evCTBHAMU 
ABIIAIOTCA «OOAB3ATEJIBCTBA», a OTTAIKHBAIOWIMMH — «3allpelljeHHble» 
yevictBua. Uro kacaetca bora, To, 10 HX COBaM, yKpalllarouve JeHCTBuA 
— 93TO Te, KoTopble «OH OJMKeH CyeaTb», a OTTAaIKHBaIoLWMe — Te, 
KOTOpbIe «HEBO3MOXKHBI Jia Hero». OHM TakxKe TosarasM, 4TO WelicTBue 
6e3 IeM (2apa) aABIAeTCA OeCCMBICIICHHbIM (‘a6ac) U, Kak CyleqCTBHe, 
oTTaIkHBaroltuM. Ilostomy, 10 MHeHHIO MyTa3HJIHTOB, BCe eicTBHA 
Bora o0a3aTeuIbHO «ilesIeHalipaBJICHbD». 

(ii) BoxkecTBeHHbIe WeicTBuA BbIMe WpH4HH/Weneli. AuapuTel (4 
callapUTbl, BKO4ad XAaHOAaIMTOB) 3aHAJIM MO3HIMIO, JMaMeTpasIbHO IIpo- 
THBOMOJIOXKHYIO BbIMICyMOMAHYTOH MO3HNMH MyTa3HJIMTOB. OHH cor- 
JIaCHbI, YTO WelicTBHe MOXeT OBITh «yKpallarolwHM» WIM «OTTAIKHBaIO- 
UMM», HO 9Ta KiaccHukaluA TOIMKHA OCHOBbIBATbCA Ha «bO*KeCTBECH- 
HOM 3aKOHe»> (iiapuate), a He Ha mpH4nue. Ilo MHeHHIO allapuTos, Oe3 
Wapuata eicTBuA B paBHOl CTeleHH «yKpalllarolie» H «OTTAIKHBAatO- 
uMe», XOpOMMe U TW1OXHe (3a HCKIIOUCHHeM 3HAHHA/HeBexKeCTBA H Cripa- 
BeJWIMBOCTH/HecripaBeIMBOCTH). TakHM 0Opa30M, OHH 3aKJIKOUHJIM, YTO 
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Bor HUKOrya «He JOJDKeH» HHYETO JeuaTb, a TO, YTO OH JesaeT, He3aBH- 
CHMO OT TOrO 4TO HMCHHO, ABJIACTCA «XOPOLIHM» HW «yKpalllaroliM». 
AllapuTbI C4MTAaIOT, YTO WelicTBuA bora «BbILe ese», MOTOMY 4TO BBI- 
NOJIHAIOWMH WeHcTBHe pay WeuM «HyKaeTcaA» B STOM Wem, a bor BBI- 
me BCAKUX HyKI. OHH TakxKe yrBepxaroT, uTo bor ectb «I I[puunna 
mpHuny W Co3yatesb IPH4HH HW UX MOCIeACTBUMD», a CIIeOBaTeJIbHO, e- 
jlaeT BCe, UTO Mox*KeIaeT, He «COOuIOAad KaKUX-IHOO NpaBusI IpH4HHHO- 
cTu»». Bce OcHOBbI ipaBa H MOpasIbHOM PuOCOuU allapUTbI OCHOBbIBA- 
JIM MMeCHHO Ha BBbILIeyYHOMAHYTOM apryMeHTe. Hanpumep, Ass-la3amn 
CUMTal JeEMCTBUTeIbHOM «TeOpuO cpeHero 3HaYeHHA» (KOTOPad TakoKe 
Ha3bIBaeTCA MIPHHIWNOM yMepeHHocTH ApucTotesia), MOTOMy 4TO «ee 
IIpeqMMcbIBaIM MWHcaHusA, a He MOTOMY, 4YTO ee OROOpAAa pallMoHnalb- 
HOCTb, Kak roBopuH PuIOCcOdsD». 

(iii) boxkecTBeHHbIe WeicTBHaA MMerOT TIpw4unHbI/TemM m0 boxe 
Musoctn. Matypugutst (mogrpynma xaHaduToB), y KOTOpBIX OBbIJIO 
MeHbIIe IpHBepxKeHLeB, UCM Y BBILICYNOMAHYTHIX WKOJI, 3aHAIH Cpey- 
HIOIO MO3HUMIO. OHH C4MTAIM, YTO MyTa3HJIMTbI OLIN WpaBbl B IIpHIn- 
CbIBAaHHH ene boxbuM elvicrBHaM, HO OWIMMOamMCch HacueT «oOs3a- 
TejIbcTB» bora. OHH TakxKe MOJarasiM, 4YTO allapuTbI OBLIM WpaBbl, TOBO- 
pa, uro bor He HyxKaeTca B WeulAX HU 4YTO We HU MHTepecbl — 9TO «I0- 
TpeOHOcTH» jOWeH, a He bora. MaTypuTHybl TakwoKe BepHIM B IPHHIHI 
am-maxcun 6am-makoux. OWHaKO [Ia HAX «pa3yM» He oOsIafaeT «Hol- 
HOMOYHEM CYHTb» O TOM, 4TO ABJIACTCA YKpalllarolHM, a YTO OTTAJIKH- 
BarOLMM; JIA HAX pasyM — 9TO, CKOpee, aHHbIM boroM «HHCTpyMeHT», 
MOCpeACTBOM KOTOPOrO JIOAM MOryT TOJIbKO «3HaTb» 4YTO yKpallarollee, 
a 4TO OTTAJIKMBAIOLICce. 

Muorue mpaBoBeybl, KOTOpbIe “O*UUNAIbHO» OBI allapHTaMnu, 
He IPHHAIM UX pauKasIbHbI B3rIA, Ha boxKeCTBeHHbIe Wes U 3aHAJIM B 
9TOM BOTIpoce TO3HWHIo OMKe K MaTypHyzuTaM. OyHako 0 TOuMTH- 
4eCKHM IIpH4HHaM HV U3 CTpaxa MpecueqOBaHHA, W3larad CBOM B3IIALbI 
Ha IeuIeyCTpeMJICHHOCT, 39TH NpaBOBebI HCTAaHMpoBaH ceOa OT My- 
Ta3HJIM3Ma, OTKA3aBLIHCb OT JOKTPHHbI MyTa3HJIMTOB OO «yKpallieHHH u 
oTBpaleHHH. IIpumepaMu TaKHX yYeHbIxX ABJIAIOTCA asib-AMHIM (yM. 
631 r.x./ 1234 r.), am-Iatu6u (ym. 790 r.x./ 1388 r.), Mon Taiimua (ym. 
728 r.x./ 1328 r.), WOn anb-Kaitum (ym. 748 r.x./ 1347 r.) u W0n Pym 
(Apepposc, ym. 584 r.x. / 1189 r.). Camo cypoBow KpuTuka no3HuHi 
allapuTos Opuia y Won Pyurya. B caBoeti kputuke «Taxadym» («Heno- 
CJICOBATeIBHOCTb») OH HalMcall, YTO KOTBepralollve acbab OTBepraroT 
camy lpvwunny». Aw-Latwou paccmatpuBan wenn Ucnamckoro 3aKoHa 
(makacuo aw-wapu’d) Kak Oosee OCHOBOTIOsIararollMe, 4eM CaMV “OCHO- 
BbI l1paBa» (ycyib alb-qukx). Hapayy c “OCHOBaMM peIMHTHu HU yHUBep- 
CaJIMAMH BepbD» (ycvib GO-OUH 6a KyIUUA Ab-MUJIA) OH TakoKe CTAB 
qemH/maxacuo boxkecTBeHHbIx eaxHuit. 

Bce wWecTb CHCTeMHBIX (PYHKUMM, OMMCaHHBIX BbILe, — KOTHHTHB- 
Had IpWpola, WeNOCTHOCTb, OTKPbITOCTb, B3aMMOCBA3aHHaA MepapxuaA, 
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MHOFoOaciieKTHOCTbh H WesleHalipaBJICHHOCTb, — Te€CHO B3aMMOCBA3aHBI. 
Ho ects ofHa PyHKUMA, OXBaTBIBaIOlad BCe OCTAJIbHbIe HU ABIIAIOMAA 
coOoH OCHOBHYIO MeTOOJIOrMIO CHCTeMHOTO aHasIM3a 9TOM KHATH — 
lemeHanlpaBseHHocts. Hwxe mpuBeyqeH kKpaTKuii 0030p B3aHMOcCBA3H 
MOXY WeueHalpaBsIeHHOCTbIO MU ApyrHMU XapakK-TepHCTHKaMH CHCTeMBI 
Ucnamckoro lpasa. 

i) LleneHanmpaByieHHOCTb CBa3aHa C KOTHHTHBHOM UpHpoyot Mcnam- 
CKOFO T1paBa, MOCKOJIBKy pa3JIM4Hble NpeAMoOKeHHA O TIpHpose U 
cTpyktype tWemei UcnamcKoro mpasa (waxacud aw-wapu’da) oTpa- 
*KAIOT MO3HAHNA IPHpObI MH CTPyKTypbI CaMoro pasa. 

ii) VHMBepcalIbHble Ie WcwaMckoro pasa (wakacud aw-wapu’da) 
IIpecTaBIAIOT COOOM WeNOCTHbIe XapaKTepHCTHKU 3aKOHA HM YHH- 
BepCaJIbHble MIpHHIUHIIEI. 

ii)Ljemm VUcnamckoro pasa urparoT pellarollyto poslb B Tporecce 
WDKTHxajla (BO BCeX ero (OpMaX), ABJIAFOWleTOcA MeXaHH3MOM, C 
MOMOL{bIO KOTOporo cucTtema VcsamcKkoro mpaBa COxXpaHAeT CBOIO 
«OTKPBITOCTb»». 

iv)llemm mapvata BOCIIPHHUMaIOTCA MOCpeyCTBOM MHOTHX Mepapxu- 
YeCKHX CHOCOOOB, KOTOPbIe COOTBETCTBYIOT Hepap-xXHAM B CHCTeMe 
Ucmamckoro lpasa. 

v) Lieu cogep2kaT MHOXKECTBO aCIICKTOB, KOTOPble IOMOFarOT PpelllaTb 
HW TOHHMATb «O4eBHAHbIC MPpOTHBOpedHa» HW «IIpPOTHBOpeuMBbIe 
TeCHACHUMM» B IMcaHuAx U PYHAAaMeHTAaJIbHBIX TeOpHAX papa. 
Ilostomy a Oyay paccmMatpuBaTs WemH Ucnamckoro 3aKoHa (waKka- 

cud aw-wapu’a ailb-uchamuA) KaK OCHOBHOM PyHTaMeHTasIbHBI TpHH- 
IMI H MCTOJOIOrHIO B CHCTeEMHOM aHasin3e, IpeCTaBJICHHOM B JjaHHOi 
Kuure. Ilockombky 9PeKTHBHOCTb CHCTeEMbI H3MepAeTCA CTEIICHbIO JOC- 
TWKeHHA efO (TIPHMMCaHHOW YeOBeKOM WIM «eCTeCT-BeHHOM») WeyIH, 
addekTuBHocTb cuctemst Wcnamckoro mpaBa TakKe OleHMBaeTCA Ha 
OCHOBe JOCTWKCHHA HUM CBOHX Ileuei (maxkacud). 

IIpexye 4uem mepeiitu kK cieyzyromjel riaBe 00 Ucnamckom mpase, 
HeOOXOAMMO OTMETHTb, 4TO B ABYX MpeAbIyuIMX riaBax Oblia mpey- 
CTaBJIeHa MCHOIb3yeMad B ITOH padoTe MeTOMOMOIUA, KOTOPad (aKTHYe- 
CKH OCHOBaHa Ha JByx Hadopax Teopuii: CHCTeMHBIX HM TeEOPHAX MaKacuod 
awu-wapu’a. B octapmeiicd 4acTH 3TOM KHHTM Takuve xapakKTepHCTHKH 
CHCTe€MbI, KaK KOIFHHTMBHOCTb, ICJIOCTHOCTb, OTKPbITOCTb, HMepapxu- 
yeckad CTIpyKTypa, MHOrOaCciieKTHOCTh H IeJIeyCTpeMJICHHOCTS, BBICTYIAT 
HHCTpyMeHTaMH MW KpHTepHAMH IpeAcTaBNeHHOrO aHaH3a. OWHAaKO aHa- 
M3 B rwiaBax 3, 4 u 5, rye peu MoMpeT O Kaccu4ecKHX WH COBPCMCHHBIX 
TeOpHAX, OyAeT, B MepBy!O OYepeb, OMMpaTbcaA Ha XapaKTePHCTHKN 10- 
3HaHHA HM Mepapxun. 3atem, B rsiaBe 6, ocHoBbI McnamcKoro mpaBa OyjyT 
OlpeesIeHbI KaK «CHCTeMa», IeJIOCTHOCTb, OTKPbITOCTb, MHOTOAactieKT- 
HOCTb HM WelleHalpaBJICHHOCTb KOTOPOHM peasM3yeTCA MOCpeCTBOM pea- 
JIM3alW Makacuo au-wapu'a. 
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3 
Ucs1amMckoe 1paBo, HMaMBbI UH WIKOJIbI: HCTOpHuecKHi 0630p 
Kpartkuii 0630p 


B 9Tol riaBe MpeAcTaBIeH aHaM3 KlaccH4ecKHx/TpaMIHOHHBIX 
wkom Mcnamckoro mpapa (wa3axu6 alb-qukx) C TOUKM 3peHHA UX UCTO- 
PHU VM OCHOBHBIX MCTOUHHKOB. B epsom pa3yese OOcy2xKaeTCA KOHIIeI- 
WMA VicnamcKkoro TipaBa WU UCHOJIB3ZOBaHHe STOO TCPMHHa Ha aHTJIMHCKOM 
s3bIke. Bo BTOPOM pa3yele KpaTKO H370%KeHa IBOTIONNA WiKOM Mciamc- 
KOro IipaBa oT 9110xH Tocue IIpopoka 40 Nepvona, Ha3BbIBaeMOrO «3IIO- 
XOH 3aKaTa», a Taloke lipey{cTaBsleHa KPHTHKa «PyYHKIUMOHAIIbHOrO» Me- 
TOa, HCIOJIb3yeMOrO B TpagqMUMOHHON Kiaccndukanuu vazaxud. Koryza 
pe4b WeT Oo mkonax Ucnamckoro lpaBa, TO paccMaTpHBaIOTCA JIeBATb 
KJIaCCH4eCKMX/TpayMUMOHHBIX IIKOJI, a HMCHHO: MaJIMKUTHI, xaHaQurThl, 
IWa@UUTHI, XaHOAINTHI, WHMUTHI JoKadapuTbI, WIMUTHI 3a TUTbI, 3aXMpUTHI, 
nuoOayuTBI WM MyTa3HJIMTBsl. 


3.1.4TO TAKOE «ACJIAMCKOE ITPABO»? 


@ukx u wapuam 

Tepmun «McaMckoe mpaBo> OOBMHHO HCIOb3yeTCA B AHTIOA3EIY- 
Holi JIMTepatype B OTHOMICHHM YeTEIPex pa3zIM4HbIx apaOCcKHX TePMHHOB, 
a WMeHHO: @ukx, wapuam, KanyH u ‘ypq>. CnoBo quxx ynotpebssercs B 
Kopae u xayicax B pa3JIM4HbIX POPMaXx, KOTOPble OTHOCATCA K TIOHHMa- 
HHIO, OCMBICJICHHIO H MOYAeHHIO 3HAHH O pesIMTH B WesIoM. B urore, c 
3aBeplICHHeM 9PbI HMaMOB MCIaMCKMX IWIKOJI WpaBa/MBICIIM COBO MuKx, 
Kak IIpaBHo, OlpeesaeTCA KaK «3HAHMe IIpakTHYeCKHX MOCTaHOBJIeHHi, 
H3BJICUCHHBIX H3 MOAPOOHBIX TOKa3aTeJIbCTB» (ab- ‘UbMy OU ailb-axKamM 
daw-wapuuA anb-'amanuuaA mun adumlamuxa am-magcuutia)®. TakuM 
o6pa30M, (PUKX OrpaHW4MBaeTcaA «MIpaKTHYeCKHMM»» (‘auasulA) BOTIPO- 
caMH, a He TeoslorMueckuMH (u'muKaouua). «loqpoOubie WoKa3zaTesb- 
CTBa» (uKXa — 9TO aaTbI Kopana uv xaj{Hcnl. 

C apyroi cTopoubl, TepMHHY «3aKOH WapvaTa» IpHyzaH OTpUta- 
TCJIbHbIM OTTCHOK, MOCKOJIbKY OOBIGHO OH UCIIONb3yeTCA JIA OOO3HAUE- 
HHA Pa3zJIM4HBIX TeICCHbIX HaKa3aHHi, HIOIb3yeMbIX B HCKOTOPBIX CTpa- 
Hax. Topopa c TOUKH 3peHHA CTATHCTHKH, 9TH Haka3aHuA TPMMeHAJIMCh 
IIPeHMyleCTBeHHO B OTHOWICHHH ciaObIX MH Mapru-HasIM3MpOBaHHbIX 
rpynl B 9THX OOLecTBax. Takoe 4YaCTH4HOe MIPHMeHeHHe BbI3bIBAeT Ce- 
Pbe3Hble BOMPOCbI O MOJHTHYCCKHX MOTHBAX, CTOALIMX 3a IIpHMeHeHHeM 
9THX Haka3aHHi, He3aBHCHMO OT TIpaBOBbIX/TeONOrM4ecKHX eOaTOB O 
Hux. TeM He MeHee, COBO WapuaT UctioNb3yeTca B Kopane 1a 0003Ha- 
YeHHA «peIMTHO3HOrO OOpa3a %KH3HUM>, HalIpHMep, COBO «uUp’a» B Cype 
«Asb-Mana» U cioBO wapu’a B cype «Amb-J>Kacua», KOcyd Amn me- 
peBedl HX KaK «3aKOH»> H «IYTb»» COOTBETCTBeCHHO; ITHKTXOJI MepeBesl UX 
Kak «OO2%KCCTBCHHBIM 3aKOH» H «ITyTb»; UpBuHr — Kak «CBO 3AKOHOB» H 
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«qopora». Movi nepeBoy culoBa WapHaT 1Oxox Ha TepeBoy PamayaHa — 
«OOpa3 %KH3H)». 

CyulecTByeT pay, TeopeTH4eCKHX HW NpakTHYeCKHX MpH4HH, M0 KO- 
TOPbIM HeEOOXOAHMO YeTKO OTIMYATS MOHATHE PUKXAa OT KOHUEMNH Wa- 
puata. TeoperuueckiH 9TH Ba TePMHHa UMCIOT Ba pa3HbIX 3Ha4CHHA. 
@ukx, HCHONIb3yA CHCTEMHYIO TEPMHHOJOFHIO, MIpeCcTaBAeT COOOM «KO- 
THUTHBHy!O» 4acTb VcsamcKoro mpaBa, a WapwaT, M0 onmpeeueHut, 
Iipey{cTaBideT «HeOecHy!o» 4aCTb 3TOTO 3aKOHA. Tak, TepMHH q@akux uc- 
HOUb3yeTCA B OTHOWMCHHH JOAel, OONaqarouux «MOHHMaHHeM» (q~axm), 
«BOCIIPHATHEM» (macaéeyp), HU «lO3HaHHeM> (UOpaK), HEBO3-MO%KHO HC- 
IOJIb30BaTb erO B OTHOWeHHH bora. C Apyro cTOpOHbI, TepMHH au- 
wapu’ VCiHOUb3yeTCA KaK OHO W3 UMeH bora, o3Hayaromlee «3a- 
KOHOJaTesIb», H COBCEM HE MOXET yMOTPeOMATLCA WIA ONMCaHHA JO el, 
Kpome IIpopoka, Kora OH «ilepeqaeT MocuaHHe OT bora». 


Kanyn u ‘yp 
COBO KaHYH B3ATO 3 A3bIKA (apcH, KOTOPOe OBIIO «apadu3supo- 


BaHO» [Id OOO3HAYCHHA IIPHHIUHMOB ycyib, ac XIX Beka O3HayasIO TMCa- 
Hbie 3aKOHEI. [TucaHbie 3aKOHbI B CTpaHax, KOTOpble paccmaTpuBaroT Mc- 
jlaM KaK MCTOYHHK 3aKOHOJATeJIbCTBa, MOryT ObITb HellocpexCTBeHHO 
IlOJIY4eHbI 13 ~@amaea Pukxa (T. €. MHCHHA OAHOM WIM HECKOJIBKHX WIKOJI 
Ucnamckoro l1paBa, B3ATbIC JOCIOBHO). ITO OCOOeHHO KacaeTCA 3AKOHOB 
O CeMbe HM HacyleqOBaHHu B paye crpaH. Hampumep, 3aKoH Ne 25/1925 
erMueTcKoro ceMeliHoro KofeKca C MompaBKaMH, BHCCCHHBIMM 3aKOHOM 
Ne 100/1985, 3aumMcTBoBasI MHOrMe M3 CBOMX TOOKeHHH u3 PUKXAa Xa- 
Ha®uTos. OpHako MHOrHe MHCaHble 3aKOHBI B 9THX CTpaHax TakxKe 3aHM- 
CTBOBaHbI H3 JIPyrux (CBeETCKHX) MIpaBOBbIX CHCTeM, WJIM OCHOBAaHBI HCK- 
JHOUNTeIBHO Ha MeCTHBIX OObMaAdXx, TpaqMunax win ‘ypqd. Hanpumep, B 
OcHOBe CTaTbH 66 Toro %*xe 3aKOHAa (25/1925) mexuT eruneTcKHi OOBrait, 
KOTOPBIM «OOs3bIBAeT HEBECTY MOKYMaTb CBOIO MeOelIb B COOTBETCTBHH C 
YpOBHeM IIpHaHoro, KOTOpoe OHA TOYAMA», YTO ABJIACTCA YCJIOBHeM, 
He HMeIOWMM HHKaKHX OCHOBaHHM B PUKxe OOOH KNaccM4eckon Ipa- 
BOBOM LIKOJIBI. 

C apyroi cropousi, ‘ypd@ OykBaIbHO o3Ha4aeT OOBIai WIM, TOY- 
Hee, «XopolmMi» oObrmali, oMOOpeHHbI cooOmjecTBoM. MHorga B HeKO- 
TOPbIx OOLecTBax 'ypqd) Ha3bIBaloT «McuaMCKMM IIpaBoOM»), YTOObI yTBep- 
WMTb KaKWe-TO TpaMUMOHHbIe WpakTHKH, ake ecIM OHH OBLIH ABHO 
3alIpellleHbl HCIaMCKMMM [IpaBOBbIMH LIKOJIaMH, Take Kak yOuiicTBa 
4YeCTH, MMCIOLIMe MeCTO B HEKOTOPbIX apaOcKHx OeYHHCKUX perMvouax u 
Ha }OrO-BOCTOYHBIX a3HaTCKHX TeppUTOpHAX. BosIbIIMHCTBO Y4eHBIX pac- 
CMaTpHBaIoT OObIHali Kak 9¢:deKTHBHEIM dakTop mpHMeHeHua Vcsamc- 
KOTO 3aKOHA, a HC HCTOUHUK 3aKOHA KaK TaKOBOI. 

Cxema 3.1 cyMMupyeT BCe BBILeyNOMAHYTHIe (KIaccHueckKHe) OT- 
HOWCHHA Me*KY PUKXOM, WapuatoM, 'ypqom u Kanynom. TpayuuHoHHo 
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CuHTaeTCA, YTO «IMapHaT» BKIIOUAeT B CeOa KopaH, mpopoyeckyro Tpa- 
TMUMIO HW ipeynucanua @uxxa/uap', BbIBeeHHbIe H3 HX. 


IIpopoueckan 
TpaqMunsA 


Cxema 3.1. Cxema, usocmpupyiowaa (mpaduyuonnele) omunowenua 
Mencoy nonamusamu wapuam, duxKx, ‘ypq u kanyn. O6pamume 6numanue 
Ha ekilloueHue GhuKxa emecme c Kopanom u npopoyeckou mpaduyueti 6 
Kpye «Boocecme6ennoe2o». 


'Ypq@ (oOpryait) TpayqMUMOHHO BIIMAeT Ha IIpHMeHeHHe PUKXa TOIIb- 
KO B H€KOTOPBIX CJIy4aax, OTCIONa cileqyeT HeOObIUIOe Tepeceyenue co- 
OTBCTCTBYIOLWIMX KpyroB, KaK 110Ka3aHO Ha cxeMe. VM. HakoHell, KaHyH — 
9TO IIMCaHbI 3aKOH, KOTOPbIM MOXKeT ObITh 3AMMCTBOBAH V3 (PUKXa, 'yp- 
qcba WU Wpyrux HCTOUHHKOB, MOSTOMY Ha CxeMe TlOKa3aHO TepeceseHHue 
TpeX COOTBETCTBYIOLIMX KPYyroB. 


Bastcnocmd pasepanuyenua dbukxa u wapuama 

Heyetkas rpaHb Mex TY PUKXOM UH WlapHaToM MopoxaeT yTBep7xK- 
eHua 0 «OO%KeCTBEHHOCTH HM «CBATOCTH> YeOBeYeCKOTO MpaBOBOrO 
wwoxTuxana. Ucropu4ecku 3TH yTBep»xK CHUA PHBE K ByM Cepbe3HbIM 
ABJICHHAM: B3A€HMHbIM OOBHHEHHAM B epeCH HU COMPOTHBIICHHIO BO300- 
HoBIeHH!O MicmaMcKoro pasa. 

B3auMHble OOBHHEHHA B «epecH>> WIM «OTCTYMHH4eCTBe», a He 
IIpOcTo B OWMOKe WIM rpexe, YacTO BO3HHKaIOT MexKY rpynnamu yye- 
HbIX, HMCIONIMMM pa3Hble MHCHHA 110 MOBOY TOPO, YTO CUMTaTb (PyHa- 
MeCHTaJIBHBIMH/HEOTBEMJIEMBIMH/OO2%KECTBEHHBIMH UaCTAMH 3aKoHa. Ta- 
KHe OOBHHEHHA Me*K TY MOCIeOBAaTeIAMM pa3HbIX Ma3xXa0oB CIIPOBOLH- 
POBaJIH MHO%KECTBO KpOBaBbIX KOHMJIMKTOB Ha IpoOTsKeHHM HCaMcKOit 
ucTopHu. OHMM 3 IIPHMepoB ABIIAeTCA HACHJIbBCTBCHHBIM KOHJIMKT 
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M@K]Yy allapHTaMu MW MyTa3HJIMTaMU B TepHoy mpapimenua AOOacu 0B B 
VIII Bexe. Enje oH IpuMep — 2%KecTOKHe KOHQIMKTHI MEXxKAY Wadunt- 
cKO WH xaHapUTCKOM MpaBOBbIMM WKOaMu B Xopacane (1000 r.), Hu- 
marmype (1159 r.), Uchaxane (1186 r.) u Wepycanume (1470 r.) 13-3a 
He3HaYHMTeIBHbIX PacXO2*KIeCHHM BO MHeHHAX. B XopacaHe MpoTHBOCTOA- 
Hve Hayaocb oKoIO 1000 roga, Mocse Toro Kak xamMd, BIlevaTJIeHHBIit 
3HaHHAMU AOy Xamuja asib-la3amu, peliusl H3MeCHUTb OUMMaIIbHYy1O 
TipaBoBy!O WKOJIy B Cyfax C XaHaPUTCKOM Ha WaduUTcKyto, K KOTOpOI 
pHHawiexal atb-Ca3ann. Pasnwaua B @uxxe MOKAY JBYMA WKOJIaMu 
MOTYT OOBACHHT KaxKyILyIOCd IpHYHHy KOH@IMKTa, HO O4eBHAHO, 4TO 
KJIKOUCBYIO POJIb B HEM Cbirpasia MOMTHKa BIaCTH. 

Tpetuli mpuMep — 9To «Meu», KoToppiii VOn amb-Camax peKo- 
MeHOBall CBOMM YYCHHKAM UCIIOIb3OBaTb IPOTHB y4anTesei PusocoPun 
B XIII Bexe. MuorouncrenHble OHTBbI MeX*KTY CyHHHTaMM VW WHHTaMH, 
KOTOPble IIpHBesIM K MOBTOPAIOMIMMCA «pa3spylieHHAM, rpadexy HU CKH- 
raHuio» bargana, bacppi, Kapxa u Pes (Hampumep, B 962, 972, 974, 981, 
1008, 1015, 1031, 1041, 1047, 1079, 1184 rr.) — 9To yeTBepTBIi mpu- 
Mep. Iloqo6HbIe OOBHHeEHHA B epecH Ha OCHOBaHHHM pacxox*KeHHi BO 
MHeHHAX 10 HOBOAY Mcnamckoro MpaBa MpOOJMKAaIOT B Hallie BPeMA T10- 
pox LaTb HAeCOMOrMIO HaCHJIMA UH HETePIMMOCTH HU MOMaBIATb CBOOOEI U 
KYJIbTYpy COCYLIeCTBOBaHHA. 

C gpyroi cTropousl, HeyqocTaToK ruOKOCTH HU CoNmpoTHBIeHHe 06- 
HoBJIeHHIO Vcnamckoro lpaBa MpOOJMKaeT YCHJIMBaTbCA, MOCKOJIbKY 
Kpyl «OCBALCHHOTO» H, CIICHOBaTeIbHO, «HEH3MCHHOTO», pacliMpsAJICA 
Ha IpOT#KeHHH BeKOB. IlocTeleHHO B 9TOT KPyFr CTAJIM BKJIKOUaTBCA MHe- 
HHA MMAMOB H3 pa3JIM4HBIX TpaBOBbIX WKO. B KOHWe KOHIOB, «{Bepb 
HDKTHXaya», KaK yTBepxKaeTca, Obwia 3aKpbiTa, a UcnamMcKuit 3aKOH, B 
I[eJIOM, OTCTAJI OT PeaJIBHbIX H3MCHECHHH, KOTOPble IPOH30LNIN CO BpeMeH 
Cpe{HEBCKOBBA. 


3.2, ITKOJIBI ACJIAMCKOI0O ITPABA: KPATKAA HCTOPHA 
Kpartkuii 0630p 


Lens sToro pa3yqena — lpecTaBuTb KpaTKHii WoKIay oO ucTopu- 
YeCKOM pa3BHTHH JeBATH paCCMaTPHBaeMBIX LWIKOJI WpaBa, C «MOCIeIIpo- 
podecko 9TIOXH» TO «910XH 3aKaTa»». ITOT WOKMAa ABIIAeT COOOM «UCTO- 
puueckHii KOHTeKCT» pa3BHTHA (byHaMeHTasIbHBIX TeOpHii, KOTOpbIe 
OyAyT TpeAcTaBIeHbI B ClefyroujHx pa3yeax. B sToM pa3yee TakxKe 
lipeyctaBlieHa KpHTHKa TpayMUMOHHOM «OXHOMepHOi» u «pyHKIHO- 
HaJIbHOM» KiaccHpukalMn Kaccu4eckux wKo McnamcKoro mpasa. 


THocmnpopoueckaa anoxa 

B Hayasle MOCTIpopoyvecKOH SIOXH pa3sIM4Hble HCTOpHyecKHe CO- 
OOMIeCHHA MOKa3bIBaIOT OOLLYIO TEHACHUMIO CHOABYXKHHKOB K JOCTHKe- 
HHO COrlallieHHA 110 MpaBOBbIM BOIIpOcaM Ha OCHOBE IIpAMBIX WHTAaT 3 
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Kopana uu pemenuit IIpopoka, mpHHaATEIX UM B MOXOOHBIX CHTyalHAx. 
Hanpumep, 3HaMeHnTEie ZeOaTbI CIOABYHXKHHKOB 0 «HaciIeqOBaHHH Oa- 
OyMIKH» (mupac anb-dxcad0a), “UCTIPalIMBaHHN pa3spelieHHA Ha BXO B 
TOMA JIFO eM» (atb-ucmu ’3aH), «TepuOTe O*KUTAHUA BIOBbD» ('U00a alb- 
apmaid), TlocTe BO BpeMA IlyTelliecTBuA (ac-caym qu ac-cadap), a TakKxKe 
pie Apyrux MOAOOHBIX BOTIPOCoB. 

C paciuupenuem «Mcmamckoro rocyyapcTBa» Hu OaroyqapaA HOBOMY 
OIBbITY, HOJIYYCHHOMY BO B3aMMOJeHCTBHH C JIOAbMH 3 pa3HbIxX [HBUJIN- 
3allHi, CMOXBYWOKHUKM Hadasid CTasIKHBaTbCA C HOBbIMM BOIIpocaMH, He 
HMCIOWMMH TIpAMBIX OTBeTOB. B 3THX cly4adx OHM IpHMeHAIH coocT- 
BeHHOe MOHMMaHHe OOIecTBeHHOrO Osara (waciaxa), OCOOeCHHO Te U3 
HX, KTO 3aHHMAaII TOCyapCTBeHHble JOJMKHOCTH, HallpuMep, B BOTIpocax 
«3aBOCBaHHOM 3eMJIM» (alb-apo alb-madmyxa), “OTBETCTBCHHOCTH Tpy- 
WAWMxca» (madmuH ac-cyHHa), «coOupaHua KopaHa» (d21cam' aab- 
Mycxad), ““pKTUXaya "YMapa» (oOcyxqasIca B rsiaBe 1). 

OyHako HeCKOJIbKO PakTOpOB CHOCOOCTBOBAIIM PacxoxKeHHIO Ipa- 
BOBBIX PaccyKIeHHH B Cpee CIIOABHXKHUKOB HU, B KOHe4HOM uTore, (op- 
MHPOBaHHIO MepBo KaTeropH3al{HH WIKOJI mpaBa Ha OCHOBe UX MeTOIO- 
JIOrHM TpaBoBoro cyKeHHA (UKTHXxay). WIkombl, a TOUHee «TeHCH- 
IMM), ObLIM “«CTOPOHHHKaMH MHeHHA»> (ax7b ap-pa'u) UW «CTOPOHHUKaMu 
TipeqaHua» (axib alb-acap), 0 HAX KpaTKO yIOMMHaeTcA B pa3zIM4HBIx 
COBPeMCHHBIX HCCIeOBaHHAX OO «2BOMIOUMUM PuKXa»y. DakTOpbI, KOTO- 
pble mpuBesm K POpMUpoBaHHIO TUX WBYX «TCHACHIHM», MOXKHO OBIIO 
Obl OOOOMIHTh TpeMaA XapakKTepHCTHKaMH: MoOuwMTHYeCKHe/CeKTaHTCKHe 
KOHQJIMKTbI, MHTpallMA CHOABYHKHHKOB M JIM4HOCTH HMaMOB TOFO Bpe- 
MeHH. Bo-tepBbIx, KPYyIMHble KOHQ@JIMKTbI, KOTOpPbIe ToOcMeqOBaIM 3a 
yOulicTBOM TpeTbero xasMda "Ycmana HOH 'Addana (ym. 35 r.x./ 655 r.), 
pa3qeuMIH COOOMeCTBO CHOABYWXKHHKOB Ha Ipyliiibl MONHTHYeCCKHX CO- 
nlepHukos. IlosutTw4eckve ConepHuKH OBICTPO CTaJIM BOIOIONIMMH CTOpO- 
HaMH, a TOJIMTMYeCKHe KOHQJIMKTbI CTasIM «CeKTaHTCKUM JjeJIeHHeM»», 
MOCKOJIBKY MOUHTHYeCKHe pa3sHormacua MopoxAatM pusocodcKue pa3- 
HOracHa 110 «BOIIpoOcaM Bepbl», KaK yTBep»xKyaM conepHuKu. Iomutn- 
yecKoe/CeKTaHTCKOe IIpOTHBOCTOAHHe MOposzMIO PeHOMeH, OKa3aBLINit 
OobWI0e BIIMAHHe Ha 3aKOH, a HMCHHO, «MOAeIKy MOBeCTBOBAaHHiiy 
(6a0' alb-xaduc). Ilo MHeHMIO HEKOTOPBIX paccKa34HKOB, KOTOpbIe Camu 
IIpHHuMaiHw ydacTHe B 93TOM Tipolecce, pa3IMYHbIe CeKTaHTC- 
KHe/MOUHTHY4eCKHe COMeCPHHKH TbITaIMCb IpHAaTb JIeTHTHMHOCTb CBOHM 
C€KTaHTCKHUM yOoxKCHHAM WIM Wake MONHTH4YeCKHM JIMepaM IlyTeM 
MOAKpemIeHHA «IIpOpOdecKHMH MOBECTBOBaHHAMM)». 

Bo-BTopbIx, JIM4HOCTH y4uunTesei TOTO BpeMeHH TOBIIMAIH Ha HX 
YUCHHKOB HU WKOJIbI, KOTOPbIe BIOCIeCACTBMH pa3BHBaIMCb B UX perHo- 
Hax. THIMM4HBIM IIpHMepoM ABIIAeTCA pasM4ne Mexyy 'AOzy1axoM HOH 
"Ymapom vu 'AOgymaxom u0H 'AObacom. Koraa Ady JpKa'tbap asb- 
Maucyp nompocun Mamma uOn Anaca HamMcats Tpyy «A1o-Myeamma», 
TO, Kak cooOmlaeTca, OH H30KH Mamuky MeToqouOruio cilexqyIoOWMMu 
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cloBaMu: «CocTaBbTe KHHTy, KOTOpad MIPHHOCHT TOJIb3y JIKOAM, B KOTO- 
pol BbI u30eraeTe TomO%xeHHH MOH 'AOOaca (pyxac) u crporoctu Mou 
"Ymapa (wada'ud)». 'AOnyn1ax HOH "YMap Obl U3BeCTeH CTporocTbIo. K 
IIpHMepy, BO BPeMA OMOBCHHA OH MBII axKe BHYTPCHHIOIO YaCTb CBOMX 
BeK, 4TO IIpH4YHHAIO eMy Oob. BruaHue ero H4HOCTH OBIIO O4CBHHbIM 
Ha H€KOTOPBIX erO YUCHHKOB, TakHXx Kak Hadu', Canum u CysetiMan “OH 
Acap. 'AOnynmax uOH 'AOOac, HaocbopoT, ObLI H3BeCTeH CHHCXOJMTEIIb- 
HOCTBIO H BeCJIMKOYWIMeM, KOTOPOe MPOABIIAIOCb B ero OorocsIOBCKHX 
pelleHHaAx HM He MOTJIO He OTPa3HTbCA Ha B3IIAaX CTO YYCHUKOB, TaKHX 
kak J>xaOup nOH 3eiin, MOpaxum an-Hax'u u Ca'ny un amb-Mycaiino. 
‘Auta (xeHa IIpopoka), B KavecTBe Ciezyroulero mpuMepa, Obiyia CHJIb- 
HOM WM He3aBHCHMOHW 2KeHWMHOM. Ee IM4HOCTh OTparxkKalach BO MHOIHX ee 
qcbamaéa WU MHCHMAX, B KOTOPbIX OHA BBICTYyIasIa 3a He3aBMCHMOCTb U 
TipaBa %eHIMH, B OCOOCHHOCTH IIPpOTHB HeKOTOPBIX IIPAMBIX B3TJIAOB 
Upyrux cnoyBwxKHHKos. bayp ay-J[MH ab-3apKalliu Hallucall KHUTy, 0- 
cBAMeHHyIO KpuTuKe 'Aumiei B3rIAOB Apyrux CiMOJBMKHHKOB, KOTO- 
pyto OH Ha3Bam: «'Atin alb-ucaba chu ucmudpak 'Auwa ‘ana ac-caxaba» 
(«TouHoe coobmjeHve 0 mompaBkax 'AMIIM K MOBECTBOBaHHAM CHOTBIK- 
HHKOB»). A 3aMeTHII, YTO MHeHHA ‘ANIM HallIn CBOe OTpaxkKeHHe OCO- 
OeHHO B xaHaduTCKON WIKOIe. DTO, MO*Kalyi, yKe pesyIbTaT BIMAHUA 
yuenukos 'Aumm — aw-ln'ou u Xammaya, — koToppie 00a ObuIn yan- 
TesamMu AOy XaHudpsl. 

Hakouell, tepBprii Bex Mcnama ctajl cBuyeTesiem OOMIMpHOM MuT- 
pallu, HaxHHad CO CHOABYWKHUKOB, OcOOeHHO B pak, Cuputio u Ernner, 
MW 3aKaH4MBad apaOCKMMH CO aTaMH, IyTeWlecTBOBaBLUIMMH B jajieKHe 
3€MJIM H, B KOHL KOHI[OB, PeLIMBIIHMM OCTaTBCA B TeX MecTax. Ha cxeme 
3.2 u300paxKeHa KapTa MycyJIbMaHckoro xasmM@data VII Beka vu Kak «OHT- 
Bb» TOrO BpeMeHu (OpMupoBalH yTH Murpauun. Upak cTas JOMOM JIA 
OObIIOTO YHCIa CHOTBMKHUKOB, TakKHX Kak 'AyM HOH AOy-TamHo u ero 
metu, 'AOnynmax uOH 'AOOac, MyxamMay u0OH Macsiama, Ycama HOH 
3eiiq u Ady Mac'yy anb-Ancapu. Erunet cra qoMoM jyia 'Ampa HOH 
ajib-'Aaca Mu ero cbiHoBeli, Kaiica u0H Ca'aya, Moxammayjia u0H Aby ba- 
pa, 'AMmapa “6H Scupa u zpyrux. Memeu cram 4omMom ayia My'a3a “OH 
Jpxadana, 'YOaiia Anmaxa 0H amb-'AOOaca u Apyrux. Cupua crasia W0- 
MoM Jyia My'apuu 4 MHorux Apyrux Omeriagos, 'AOzys1axa HOH 'Ymapa, 
Iypaxouna, Xannuya wOH amb-Bammya, a-J[axxaka 60H Kaiica u apyrux. 
OmaH cTasI JOMOM Jia Xy3aiidet UOH ab-AMana u Apyrux. AOy AiitoO 
aib-AHcapi Jolie JO HbIHeWIHero CramOysia, rye OH yMep. Tem He Me- 
Hee, MHOIHe H3 CIHOABYOKHUKOB OcTasucb B Mexke 4 Meyuue. buaronapa 
IMBWIM3alHAM, B KOTOPbIe BJIMIMCb HOBbIe MMMUTpaHTsl, McramcKoe 
TipaBo Hayajlo BKJIIOUATb B CeOa HOBbIe reorpauyeckune U KYJIbTYPHbICe 
aCIICKTEI. 
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Cxema 3.2. Ima kapma usocmpupyem nymu cpascenuu u muepayuu VIT 
eeka. Omcxanuposeano: P. Pyaeunk u op., Ucmopuueckuu amiac my- 
cyilbmanckux Hapodose (Amcmepoam, 1957). 


Axillb ap-pa'u (CTOpOHHUKH MHeHHM) U axb ailb-acap (CTOPOHHUKU 
lipeqaHua) OOBMHO pearMpoBalIw Ha TPH BbIINeyMOMAHYTHIX dbakTopa 
JBYM4 pa3HbIMH criocobamu. Hyxe IipuBeyeHo ONMcaHve 3THX peak. 

1. Axi ap-pa'u: «CTOpOHHUKH MHeHHA» B WeIOM OTpearupoBasIM Ha 
(beHOMeH TOW{ebIBAaHHA TpopoyecKHxX MOBeCTBOBAHMM, mpoye- 
MOHCTpHpoBaB 3HAaYHTeIbHOe HexkelaHwe IpMHHUMaTb «OHOILe- 
TIOUHBIe» (axad) MU OcOOeHHO «Oe3 CBA3H C KOHIIOM)> (mypca) We- 
MOUKM Mepezauu xayucos. B nouckax OTBeETOB Ha HOBBIe BOIPOCbI 
OHM CKJIOHHBI IpuOeratTb K IpMHIWMMaM, YIOMAHYTHIM B OOIINX BBI- 
paxeHuax (‘yuym) Kopana. B utore, sTOT MeTOA MpeBpaTMca B 
(opMasIbHBIe) Wpolexypbl paccywKqeHuA MoO aHaorMu (KolAc) u 
IIpaBoBoe peymourenue (ucmuxcan). Upakckue paBoBeybl OBI 
W3BeCTHbI TEM, YTO B CBOMX MeTOax MOsarauch Ha «pa3yM)) 
HaCTOJIbKO, 4TO HeKOTOpble MpaBoBeybl MequHbt OOBHHATIM UX B 
«IIPeMMIOUTeHHU CBOeTO MHeHHA TpagzMunH IpopoKa». 

2. Axib anb-acap: “CTOPOHHUKH TpeqaHus» 1O-pas3HOMy OTHOCHIINCb 
K (eHOMeHY MO ebIBAHHA TpOpodecKHX BbICKa3bIBAHHM UU BO3- 
HHKHOBCHHIO HOBBIX BOTIpocoB. Mx no_xoy K xaqWcaM COCTOAI B 
TOM, YTOOBI IIPOBeEPHTb YECTHOCTh paccKa34HKOB, OOsee TIUATeIIbHO 
W3Y4MB UX OnOrpaduu, HW aKTHBU3MPOBaTb TWONCK HOOOTO xagnca, 
KOTOPbIM, MOCpeJ{CTBOM IIPAMBIX WJIM KOCBeHHBIX JIMHTBUCTHYCCKHX 
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UMIUIMKalHit, MOX%KHO IIPHMeHHTb K OCTAaBLIMMCcA Oe3 OTBeTA BOTIPO- 

caM. «CTOPpOHHHKH IpeqaHua» OOBMHHO MpeqMountTamM WwpHuOeraTp 

K «caObIM» (da'ud) cooOmleHHAM, a He K paccyx*KeHHAM TO aHa- 

JIOTHU WIM «BbIBCeHHIO> IPHHIMMOB 43 OOLMX BbIPaxKeHui Ko- 

pana. 

Ilo MHeHHIO HeKOTOPHIX HccIeqoOBaTeseH, TeHICHUMH aXJIb alb- 
pa'u ju axilb alb-acap Obl He IpocTo Boripocom reorpadun. JleiicrBu- 
TCJIbHO, YIOMAHYTHIM BEE (akTOp MuTpaluu cbIrpas onmpeyesIeHHyt1o 
pOJIb B TOM, 4TO 2XHBIIMe B Upake CKIOHAINCh K MHCHHIO (BO3MO%KHO, 
Taloke 43-3a BiMaHHA ‘Amu uv MOun 'AOOaca), a *xKMBIIHe B allb-XUJpKa3e 
Cupuu — kK lpeyaHuto (BO3MO2KHO, TakxKe 43-34 BuIMaHHaA MOH "Ymapa u 
AOoy Xypaiipsi). 

OyHako, HeCMOTpaA Ha TO, 4TO WpakcKad WKOJIa MpakTHKOBasIa 
«Ailb-pa'u» C TOMOLIbIO TAKHX METOJOB, Kak KbIAC HW UCMUXCAH, WIKOIA B 
XuypKaze, ocobOeHHO B Meyuue, TakxKe IpHMeHAIa «alb-pa'u» TocpeyCcT- 
BOM MeTOJa coOmIOqeHHA HHTepecoB/maciaxa. OcoOeHHO 3TO KacaeTcA 
(buxxa Masmka u ero yaeHnkos. TeM He MeHee, MIpHBepxKeHIbI XH1pKa3c- 
KOM LWIKOJIbI OOBIMHO HCHOUb30BaIH «HEOrpaHH4eHHble» HHTepecsl ac- 
Jlaxa B Cily4adx, KOTOPbIe OHH Ha3biBaIM “OTCYTCTBHeM TeKCTa», MOJ 
KOTOPBIM TlO]{pa3yMeBaJIOCb OTCYTCTBHe KOHKPeTHOTO peJIMrHo3HOrO 
TeKCTa, pellaroljero mpoOmemy. C Apyroi CTOpOHbI, upakIbt OOBMHO 
HCHOUIb3OBAaIIM KbLAC, H OCOOCHHO UCMuUXCaH, TaxKe IPH HaH4HN TeKCTOB, 
KOTOpble OHH CUHTAIM «IpOTHBOpeyallMMU pa3yMy». OTH MeTOAbI mpa- 
BOBbIX Cy2KICHHH OyyT OoMee MOAPOOHO paccMOTPpeHBI B Cie yrouleli 
rape. 

Hakonell, pa3Hulla MEK AXb Alb-pa’U Ui AXJlb Allb-acap Obisia He 
BONPOCOM TIPOTHBOCTOAHUA «TpayMUMOHAaIMCTOB» WH «IHOepasIOB»> B BO- 
poce «9eKTHBHOCTH TeCKCTOB», KaK CUMTAIOT HCKOTOPbIe COBPeMeH- 
HbIe UcceqoBaTenu’. OuesuzHO, YTO 06a MeTORa OBLIM ABHO «TpaqH- 
I{MOHHBIMH)> B CBOeH HCKIIOUNTeIbHOM IpHBep»xKCHHOCTH TeKCTaM H Ipe- 
yjaHuam. TeM He MeHee, aXxlb alb-pa’u paccMaTpHBaIN TpayquuuN Oosee 
pallMoHaIbHO, Tora Kak axJlb alb-acap — Oosee OyKBanbHoO. Vein 
CIIOBAMH, 9TH Be WKOJIbI WpescTaBiatH coOoi Be ajIbTepHaTHBHBbIe 
MeCTOOJIO‘NN TpHMeHeHHA PesIMTHO3HBIX THCcaHHi. 


Jnoxa umamoe 

Bropoi 4 TpeTHH BeKa HCIaMCKOM HCTOPHM MOXKHO Ha3BaTb «3II0- 
XOH HMaMOB»>. Tpa{MUMOHHbIe WIKOJIbI HCAaMCKOrO MpaBa (mazaxu6) ObI- 
JIM Ha3BaHbl B YCCTb MMA@MOB, 2KMBIIHX B TO Bpema. I kombt wradunTos, 
MaJIMKHTOB, XaHadUTOB, XaHOaJIMTOB, WIMHTOB (3eCb A paccMaTpHBaro 
oxadapuHToB UW 3alMTOB) WH HOaqMTOB ObIM Ha3BaHbI B 4ecTb Mo- 
xaMMayia HOH Vapuca am-Wadu’n (ym. 240 r.x./ 854 r.), Manuka u0H 
Auaca (yM. 179 r.x./ 795 r.), AOy XaHuder aH-Hy’Mana HOH CaOuta (ym. 
150 r.x./ 767 r.), AxMayja HOH XaHOana (ym. 241 r.x./ 855 r.), Jpxa'bapa 
ac-Cayjuka 10H Myxammayia asib-baxupa (ym. 148 r.x./ 765 r., wWecToH 13 
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«J[BeHagiaTu Mmamos»), 3eligqa 10H ‘Arm 3eiiHa amb-'AOugauna (ym. 121 
r.x./ 739 r.) u 'AOnynnaxa “6H 'VOana (ym. 86 r.x./ 705 r.), cooTBeTcT- 
BeHHO. EcTb elle HeCKOJIbKO HMaMOB, TakoKe %KHBIIMX B 9TOT TepHod, 
4bHMHM MMeHaMH ObLIH Ha3BaHbIl HEKOTOpble (HCYe3HyBIUIHe) Ma3zxabol, 
HalpuMmep, Cydban ac-Caypu (ym. 161 r.x./ 778 r.), AOy Cayp (ym. 240 
r.x./ 854 r.), amb-ABa3za’u (yM. 157 r.x./ 774 r.) u amb-JIaiic “OH Ca’ay 
(ym. 175 r.x./ 791 r.). EQWHCTBCHHBIM HCKJIFOUCHHEM B 39TOM CIIMCKe Coc- 
TaBJIAeT a3-3axupuuA (OYKBAIIMCTbI, WIM 3axupuTEt). Ux HeoOsrmuptit 
OyKBaJIMCTCKHHM MeTO HM CKPOMHad xapH3Ma ocHoBaTema (JlaByata HOH 
“Asm, yM. 268 r.x./ 881 r.), Homayi, cram MpH4nHo Toro, YTO WIKOJIA 
He Ha3BaHa TaKHM Ke O0pa30M, KaK OCTAJIBHEIe. 

Kaxkabiti HMaM OCTaBHJI locyIe ceOa HacueqMe, OobUICe KOM- 
YeCTBO TIOBeCTBOBaHHH, mame u yuenuKosB. Kax yb paspadota cBoro 
MeTOAMKY HJDKTHXayja, KOTOPOM OH, MO CIOBaM YACHHKOB, MOCTOAHHO 
cleqOBasl B U3qaHuu dame u ayTeHTuduKalMu xaqucoB. OWHAaKO ocTa- 
JIMCb TOJIBKO YCTHbIC WIM THMCbMeHHbIe H310%KCHHA XAHCOB U COOPHHKH 
came, a He TeopeTH4ecKoe ONMCaHHe HX MeTOOJOFHM HKTUXasa, 3a 
uckmro4ueHHeM Tpyya ami-Ladu’u «Pucana». Janie IpHuBosATcA Kpat- 
Kve cBeqeHuA 0 POpMHpOBaHHH KaxKTOM V3 BbIMICYMOMAHYTHIX LWIKOJI 
Ucnamckoro tpasa. 3a OcHOBY 9TOTO 0630pa B3ATHI IPH3HAHHBIe KaxKbIM 
3 9THX Ma3xab06 TpyAbI, KOTOpble B HaCTOAMIee BPCMA H3y4AaIOTCA B 
TpaMUMOHHBIX MCIaMCKHX YHUBepcuTeTax HM MHCTHTyTax HW Wpv3HaHbl 
KaK «JOCTOBepHBIe CChIIKM» JIA H3Y4CHHA MHCHHH STUX WIKOI. 

OcHosbI TIpaBa (ycyib) xaHapuTOB OBLIM paspaOoTaHbl CIlycTA Ba 
MOKOJICHHA MOCIe CMepTH OCHOBaTesA WKObI, AOy Xanuder. V3 Toro, 
4TO H3BeCcTHO, cam AOy Xanuda He MHCayI KOHKPeTHBIX TpyOB 10 PUK- 
xy. Ero paOoTsI MocBalleHbI BONpoOcaM, CBA3aHHbIM C HCJIAMCKHM Bepo- 
ucnoBeyqaHveM MU OOpa30BaHHeM, HallpuMep, «Azb-@ukx alb-axbap» 
(«BaxHeiiimMi 3aKoH»), «Ap-Pado ‘Ana anv-Kadapuia» («Ompo-Bepxe- 
He KayjapuToB»), HU «Ao- ‘Anum 6a aib-Myma’anaum» («Y auTellb UH yue- 
HuK»). AOy XaHuda Mepefan xaquchl, KoToppie AOy lOcyd (ym. 182 
r.X.), ero rlaBHbIi yuaeHuK, coOpal B cBoOeM couHHeHHM «Kuma6 ab- 
acap». Ilo3xe AOy FOcyd Hanucan KHury «Kumaé aib-xapadac» («KHn- 
ra oO Hamlorax»), B KOTOpoi oObacHun qgameot AOy Xanudbi OTHO- 
CUTCJIbHO pa3sIM4HbIX (PMHAHCOBbIX BOTIPOCoB, HapaAyy c COOCTBeHHBIMH 
TlO3HUMAMH, KOTOpble He BCerya CoBMayaiM c MHeHHeM y4ntesa. Ady 
lOcyd Takxe Hamucan KHuTy «Mxmuazagd Mou Abu Jlauna» («Hecormacue 
c Won Aby Jlaiinom) o cyqeOHbIX TOcTaHOBJIeHHAX TaBHOTO Cybu 
Barnana Won Aoy Jlaiinet, c KoTOppimMu He cornatanca AOy Xanuda. 
Moxammajy HOH atb-Xaccau aw-laiOann (ym. 187 r.x./ 803 r.), myammit 
yuenuk Ady Xanndsi u Ady lOcyda, nepenan «Mxmunad» tiocne Ady 
lOcyda. Kpome toro, MoxamMay HOH ayIb-XacaH Haliucall pa, OCHOBA- 
TCJIBHEIX TpyIOB 110 (PUKXY, KOTOPble Tellepb CUMTAIOTCA TIaBHbIMH Xa- 
Ha@UTCKHMH HCTOUHHKaMH 10 BOTIpocaM @uKxa; HavOoslee BaxKHbIM 
cuntaetca «Alb-Oo'camUu alb-Kabup» («bosbiIon COopHuK»). Jlo xToOTO 
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MOMeHTa XaHa@UTCKad WIKOJIa WpaBa OCHOBbIBaIaCb Ha OOJIbIIHX COop- 
HUKaX XajIMCOB MU *aTB, a He Ha KOHKpeTHOM MeToAOOruH. JIuutb cye- 
Wyroujee MOKOIeHHe YYCHHKOB TOAPOOHO OCTaHOBHJIOCh Ha TOM, 4TO 
Ha3bIBaeTCA ycyilb alb-xanaduua (PyHaMeHTasibHad MeTOONOHA Xa- 
Hadutos). Ilepy Ac-Capxacu (ym. 489 r.x./ 1096 r.) u anb-ba3qaBu (yM. 
542 r.x./ 1147 rT.) mpwHagiexaT KHMrH To Ha3BaHHemM «Ao-Vcylo» 
(«OCHOBED»), B KOTOPBIX OOBACHAIOTCA POPMAIIBHbIC BOIIPOCbI MeTOJOJIO- 
TMM, TakKHe KaK IIPHKa3bl (a7b-amp), KOHKpeTHbIe HU OOMIMe BbIPAKeHHA 
(alb-xac 6a dib-‘am), TpaBoBad OOOCHOBaHHOCTh (a7b-xydococulia), 
cCyKIeHHA TO aHaslorHu (a7b-KblLAc) UW aHHyMpoBaHHne (aH-Hacx). Bo 
BCTYIWI€HHH K CBOeMy Tpyy Ac-Capxacu mMcall, YTO «HacTasIO BpeMA 
MOApOOHO OCTaHOBUTECA Ha (PYHAAMCHTAJIBHBIX MOHATHAX (ycylb), CTaB- 
IHX OCHOBOM JIA petieHuii MoxamMayia HOH alib-Xaccana (qbypy’), 4To- 
Obl Oy Aye NOKOJICHHA pa3sBUBaIH CBO (PUKX Ha ITHX OCHOBAX (Vcy.lb), 
CTaJIKHBaACh C OectipelleqeHTHbIMH BOTIpocaMM». TeM He MeHee, Ha Moi 
B3IIAT, MOCIeLyIOWMe MOKOMeHHA XAHAPUTOB CTPOWIN CBOM UKTUXaL, 
jaxke B OecIipelleqeHTHBIX BOIIpocax, He CTOJIbKO Ha JeTasIbHOM MeTOO- 
sloruu ac-Capxacu Wu alib-ba3aBu, CKOJIbKO Ha B3riajjax H MeTowax Ady 
Xanudst, Ady lOcyda u M6u anb-Xaccana. 

MasmMkutTcKHit Ma3xa0 CileqOBall aHaJIOTHYHOMY Kypcy pa3BHTHA. 
Mask ocTaBHl Tocie ceOa OoMbIIOe KOMMYECTBO Game UV Xaj{McoB, OCO- 
OeHHO B Tpyne «A1o-Myeamma». U0u BaxO (ym. 197 r.x./ 813 r.), yae- 
HHK WMaMa Masmmka, Haliucal KHuTy «A1b-mydorcanacam» («BcTpedM»), 
B KOTOpOH paccka3al Oo @UKxe, ycIbIaHHOM oT Maysmka BO BpemMa 
BcTpey c HuM. Enje ofM“H yaenuk Mamnuka CaxuyH (ym. 695 r.x./ 1296 r.) 
TakKe 3allHcall OobWI0e KOJM4eCTBO MHeEHHH CcBOero y4UTeIA B KHUTe 
«Anb-myoaeeana alb-yum». Meroyuka, paspadotanHaa Mamukom u m0c- 
JI€CRYIOMJMMU TMOKOJICHHAMH erO YYeCHHKOB, He OblIa copMysMpoBaHa 
BoequHO, moKa AOy baxp “OH asb-‘Apaou (a. 545 r.x. / 1150 r.) u Wn- 
xa0 a-J[uH asb-Kapadu (ym. 684 r.x./ 1285 r.) He cylenamM 9TO, HalHcaB 
«Alb-Maxcyi» («Ypoxaii») u «Anb-xaea'ud» («OCHOBHBIe TpaBrsia»), 
COOTBeTCTBeHHO. OgHako wMeHHO KHuTH Manuka, ocodeHHO «Ao- 
Myeamma», octasiucb rilaBHbIMM HCTOUHMKaMH MaJIMKUTCKOM UWIKOJIbI 10 
(puKxy MH xaqucam. 

Tloq00HbIM oOpa30M, xaHOaIMTCKHii Ma3xaO B3aJI Hayao H3 
OrpOMHOToO KOIMYeCTBAa MOBecTBOBAaHHH AxMajla HOH XaHOasiA, 3a KOTO- 
PbIMH cyIeqyIoT COopHuKH dame, lepeaHHbIX ero CbIHOBbAMH CasIMXOM 
(ym. 266 r.x./ 879 r.) uw ‘AOsymsaxom (ym. 290 r.x./ 903 r.), a Take yue- 
Hukamu: Ady baxpom astb-AcpamoM (ym. 261 r.x./ 875 r.), “AOmzys1axoM 
ajib-Maiimynu (yM. 274 r.x./ 887 r.), XapOom (ym. 280 r.x./ 893 r.) u Ady 
Baxpom atb-Mappa3u (yM. 275 r.x./ 888 r.). YaeHuk amb-Mappa3u, Ady 
Baxp amb-Xasia (ym. 311 r.x./ 923 r.) Hamucas SHUMKIONeIHIO O PUKXe 
'Axmajla, KOTOpyto Ha3Ball «Kumaé ac-cynua» («Kuura Tpaquyni»). On- 
HakO MeTOOOrHA XaHOaHTCKOM WIKONbI Obwia cdopMysHpoBaHa 
HaMuHoro 1103%Ke M6un Taiimuet (yM. 728 r.x./ 1328 r.) u ero yaeHuKOM 
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YOu asb-Kaiiumom (ym. 748 r.x./ 1347 r.), KoTOpble olmMpasMcb Ha Hapa- 
OorKH Hazpxm ay-J[una at-Tydu (621 r.x./ 1224 r.), WOu Pamxa6a (ym. 
795 r.x./ 1393 r.) uw M6u amp-JIaxxama (ym. 803 r.x./ 1400 r.). 

3ey “OH 'Amm 3eH anb-'AOH HH 3allMcasl MHOTO XaJMCOB H M3 as 
OobWIOe KONH4ECTBO OOrOCOBCKHX 3aKIIO“eHHH (q~ame), KOTOpbIe ero 
yuenuk Ady Xammy ab-BacutTu coOpas B cBOeM Tpyze «alb-Madocmy’» 
(«AHTosorHua»). Tlocme Hero Hx Tepeyam ero yaeHuxK MOpaxum uOH alb- 
3a0apkaH (ym. 183 r.x./ 799 r.). TlocneqoBaBiive MOKONeHHA 3a MTOR 
MOApoOuHO onucayH MeTOAONOrMIO UMaMa 3aiija, ocoOeHHO 3Ha4uMMad 
paOota B 9TOM HalipaBsIeHHu Tpoyesiana ero BHYKOM AxMajioMm HOH ‘Vc- 
oli u0H 3eiiq0Mm (ym. 389 r.x./ 999 r.), a Takxe allb-KacumMoM (ym. 242 
r.x./ 856 r.) H MmMamoo asb-Xaqu (ym. 298 r.x./ 911 r.). 

Ha3BaHve T1paBOBOoH LWIKOJIbI HOaMTOB CBA3aHO C MMeHeM ‘AOsyII- 
jiaxa u0H Vbaza (yo. 86 r.x./ 705 r.), HO OHM CTasIM M3BeECTHBI TO ITHM 
HMeHeM UM CPOPMUPOBAIH OTeIbHY!O MIpaBOBYIO LIKOJIY B TPeTbeM BeKe 
xuxKppr (IX Bek). OcHOBHOM BKJIa B pa3BHTHe 3TOM ropuyAMYecKoN 
ko Chetan J>xkaOup u0H 3ety amb-A3qu (ym. 93 r.x./ 711 1.), yaeHukK 
pila CIOABYWKHHKOB, B YHcIe KOTOpEIX M6n Mac’yg, 'Auma, WOH 'Ymap, 
Vion 'Addac u Anac n0H Masmx. «Llenouky yuenukos» nocie Jbxadupa 
B MOCIeXYIOWMX NOKONeHHAX UpoqomKuIH Mycinmm nuOn Ady Kapuma, 
ap-PaOu' nOH Xadu6, MaxOyO nou ap-Paxun, MyxammMay u0H Max6yo. 
Ilepy J>xaOupa mpunasexuT Oobilad KHuTa TpaqMyni u mpaBoBbix 
3aKJIIOUeCHHH, u3BecTHad Kak «J{uean J[ocabup Hou 3etid0» («CooOpanue 
JxaOupa V6H 3eiiqa»), KoTOpol NocmeqoBaIM UOaqUTbI MU KOTOpad cTasa 
oOOcHOBaHHeM HX IpaBOBO! LIKOJIBI. 

Jpxa’ bap ac-Cayuk coOupal xaqucbl u u3yqaBal @ameoi, Hapay c 
IipakTHKOM paAya Apyrux HayK, TakKHX KaK XMMHA H MaTeMaTHKa. Y Hero 
Oba OTAebHad Tpyilia CTYAeCHTOB, KOTOPbIM OH TlepesaBasl CBOH I10- 
BeCTBOBaHHA H MHeHHA. B Hee BxoqusM ero cbIH Myca amb-Ka3uM (Tak- 
*Ke OHH H3 J[BeHagnatH UmMamos), AOy Xannda, Mannkx, Cydpan, W0n 
Vimtax, WOn AOy Xa3um, Axba uOn Ca’uy u JpxaOup uOn Xaiian, uma 
KOTOPOrO HCHONb30Ba0Cb TIpH co3qaHHH TepMuHa «Asredpa». Cy- 
UJCCTBYIOT pa3Hble MHCHHA OTHOCHTeIbHO Toro, ABJIdeTCA JM MMam alib- 
Baxup (ote, uMama J>Ka’(apa) aBTOpoM MepBol u3BeCTHOM KHHTH 110 
VCYilb Allb-GuKx, elle TO MosBNeHusa Tpyya amt-LWadun «Pucara», Ws *Ke 
TeopeTH3alnA KadpaputTcKoro Mma3xaba TIpoOv30LWIa HAMHOTLO 11032%Ke. Bo 
BCAKOM CJLy4ae, Cpe JoKaPapvToB cylecTByeT OOMIee Cormacne B TOM, 
4TO «He3aBHCHMBbIit VWPKTHXa Havalicd TOJIbKO TocsIe WBeHayWaToro 
Vimama (IX Bek), MockoIbKy HO 39TOrO BpeMeHH TOCMeqOBaTeIM ITOM 
IpaBoBOli WKOJIbI CIE AOBaIM TOKO 3a BeHaguaTbio MmMamamu tocper- 
CTBOM makiuda (UMUTAIIHH). 

HakoHell, WaduutTcKad WkKOa Oba MCKIIOUMTeIbHOM B TOM 
CMBICJIe, UTO B3TIAAbI HMama au-Iaduu Ha nepeyauy xaqucos, (PUuKX u 
WaxKe MCTOAOOFHIO TpaBoBOro paccyKTeHHA (yCcWb alb-qukx) cbirpasu 
B@KHYIO POJIb B pa3BHTHH ITHX HalipaBeHuit. Ilo MHeHHIO OOJIbINMHCTBA 
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yueHBIX, HMeHHO al-Laduu cBoum TpyqomM «ap-Pucana» («[ocmaHne») 
3aJIOXKWJI OCHOBBI YCW1b Alb-Gukxa Kak OT]CIbHOM BeTBH 3HaHui B Vc- 
JIaMCKOM lipaBe. Tema BIMAHHA Tpeyeckol musocomun Ha mpaBoBsre 
TOJOKCHHA WaPHUTOB ABJIACTCA IIpeMeTOM ClieKyIAWMM cpeywH uccye- 
yopatenen. Hexotopbie yOexaeus!, uTo am-Ladun Hukorya He ToABep- 
Tayicd BIIMAHMIO Tpeyeckol usocodun, a Apyrve yTBepxKWaloT, YTO OH 
CBOOOAHO Bae TPPexeCKHM A3ZbIKOM HM Tpeyeckoe BIMAHHE «IPOABIIACT- 
CA B ero CTHJIe THCbMa». ‘1 He HalliedI HHKAaKHX HCTOPHYecKHX oKa3a- 
TCJIbCTB B MOATBeEpXKTeHHe KaKOTO-JIMOO 3 STHX MPOTHBOMOIOXKHBIX ap- 
TYMeHTOB. OWHaKO, OCHOBLIBAACh Ha COOCTBCHHBIX O3HAHHAX KaK O CO- 
quHenuu au-IHladun, Tak u 0 rpedeckoi Pusocoun, 4 Obl CKa3as1, YTO B 
MeToyosornn am-Llapun, ocobeHHo omucaHHol B «ap-Pucala» VU «aJlb- 
Yum», OTCYTCTBYIOT IIPOABIICHHA TIPAMOTO BIIMAHHA Tpeseckoi JOrHKU 
wm dusocod@uu. Tem He MeHee, 9TO He MCKIO“aeT BO3MOXKHOCTH TOPO, 
4TO OH YHTaII JOCTYMHbIe B TO BPeMA TPyAbI H3 Tpeyeckoro HaciequA, 
Kak yTBepx aM ero Ouorpadsr. Ho ecm roBoputTb oO OosIee MO3qHUX 
yueHbix/pusocoax, TakHx Kak alb-Kaddanb aw-Waum (ym. 336 r.x./ 
947 r.), AOw amb-Masmk anb-J>xyBaiinu (ym. 478 r.x./ 1085 r.) nu Ady 
Xamuy asb-la3anu (ym. 504 r.x./ 1111 r.), To ux padbotsl, Onaroyapa Ko- 
TOPbIM 3HAYHTeIbHO Pa3sBUBaJICA VCylb Wa*UUTOB, EMOHCTPHpyIOT AB- 
HOe H HEOCIIOpuMoe BIIMAHNe Tpeyeckoli Pusocodunu. 


@Mopmajenaa Kkpumuka Kamezopusayuu mazaxub 

Hyoxke lipeactaBsieH KPHTHYeCKHH aHasIM3 KIaCCH4eCKON KaTeropH- 
3a Ma3xa606 C TOUKH 3peHHA KOTHMTHBHOM HayKu. Bo 2-ii riaBe MBI 
BBeJIM KOHUeMUMIO KaTeropu3alun/kKiaccHpukalun, U cpaBHHIM PyHK- 
I{MOHAJIBHY!O HW KOHUelTyasIbHy!0 KaTeropv3annn. Ha ocHoBaHHu TIpHBe- 
JICHHOYO BBbILe HCTOPH4ecKOrO 0630pa MOXKHO CjelaTb BbIBO], O TOM, 4TO 
KaTeropu3alHa va3xaboe HayWHallach KaK «KOHIeITyaIbHad» HU 3aKaH- 
quBalacb Kak «pyHKUHOHaIbHad». IIpu Kiaccuukaluu mpaBoBeyoOB B 
COOTBETCTBHU C TCM, HaCKOJIbKO B H3aHHH CBOHX d@ame OHM TpesMoun- 
TaIM ONMpaTbcad Ha MHeHHe (pa’u) uM Mpegqanue (acap), KnaccuduKa- 
IMOHHBIM KPHTepHeM BBICTyMasla «KOHICHLHA» pasyMa (dJb- ‘dK/lb), KO- 
TOPOMY axJlb ap-pa'u B POpMupoBaHHU cBOeli TOUKH 3peHHA WOBepAIIN 
OoNbLIe, YM AX/b alb-acap. OWHaKO 9Ta KaTeropH3al[uaA B KOHCYHOM 
utTore ycTylMia MecTO KaTeropH3allHu, KOTOpad B Ha3BaHHAX TpaBOBbIx 
UIKOJI B34JIa 3a OCHOBy HMeHa MMaMOB, a B KayecTBe KIaCccH(uKalHoH- 
HOroO IIpH3Haka OlpeeuMI1a PA “HACTOUHHKOB 3AKOHOATCJIbCTBA»>, KOTO- 
pbie Obi CPOpMysIMpOBaHI BTOPLIM MH TPeTbHM IMOKOJICHHeM YACHHKOB 
9THX MMaMoB. TakKHM oOpa30M, KaTeropH3allwa UCaMCKUX TpaBOBbIx 
UIKOJI CTasia OPHCHTHPOBaHHbIM Ha XapakKTepHCTHKH IIpoleccoM (KpuTe- 
puu, IpHHuMaemble BO BHUMaHHe: Kopan, mpopoueckasd TpayMuHa, KOH- 
ceHcyc, aHajlorMa, Osaro, MpaBoBoe MmpeymouTenve, oObrmaii, MHeHHe 
MMaMa, MHeHHe CIOJABMKHMKa UH Ipe3yMMlHA HEH3MeCHHOCTH). 
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JJanee tipeyctapileHa KpviTHKa BbIMeyKa3aHHol (pyHKUMOHaIBHON 
KaTeropH3allHH ma3xab0é Ha OCHOBe TeOopeTH4eCKOrO aHasIM3a, Wpel- 


CTaBJICHHOLO BO 2-H Tu1aBe. 


1. OrcytcTBue cyllecTBeHHOM aHasIMTH4ecKOM HHPOpMaLMH: BBILLIe- 


IIpHBeyeHHad KaccHukKalMA MpaBOBbIX LIKOJI He Y4HTbIBaeT 
CXOJCTBO “HCTOYHHKOB», KOTOPbIe B Pa3HbIX WIKOIaX Ha3bIBalOTCA 
I10-pa3HOMy, HallpuMep, Kolac (aHaylorMa) y XaHa@UTOB MU Uucmuc- 
xa6 (HelIpepbIBHOCTS) y JoKadapuToB U eH 3aKOHa (wakacud) y 
Ma@JIMKHTOB HM «HeOrpaHHueHHble HHTepecbh» (waciaxa mypcaia) y 
maduntTos. Ona TakxKe yIlycKaeT CyUWeCTBeHHbIe pa3zIM4HA MeX*KLY 
«HJDKMOM»» (KOHCeHCYCOM) y 3aXHPHTOB, MaJIMKHTOB UH JpKadapu- 
TOB, a TaKxKe UCMUXCaHOM (IIpesMOUTeHHeM) y XaHadUToB, MaJIH- 
KHTOB H MyTa3HJIHTOB. 

. UpesMepHoe oOobuIeHne: CXOACTBO HIM pazIM4e ma3xa6oe orpe- 
JeANIMCb Ha OCHOBe TOO, OAOOpAIOT JIM OHM TOT WIM HHO Mpu- 
3HaK, HallpHMep, «KOHCeHCyc» HIM «IpesMouTenue». OHAKO axe 
CaMO OlIpeyeseHHe STHX MIPH3HAKOB CHJIBHO BapbupyeTca OT OAHOM 
WIKOJIbI K Zpyroii, cileqOBaTeIbHO, OHH HE MOFyT CJIyKHUTb OCHOBA- 
HHeM Jia Kaccupukalnu. 
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Cxema 3.3. Kpamxoe u310ocenue «ucmOoYHUKOe 3aKOHOOaMebcmea», 
KOMOpble UCNOAL3VIOMCA 6 KAYeCM6Ee KNPUZHAKOEG KIaCCUquKaYUU» WKON 
Hcnamckozo npaea. IJmom noodxod Kaaccuq@ukayuu ob1adaem padom 
HEOOCMAMKOBG, BKIIOUAA OOHOMEPHOCMb U upexmepHoe OOOOWEHUE. 


3. Crepeotun OuHapHoro BbIOOpa: HeCMOTpA Ha TO, 4TO aT-Tydu cun- 
TaeTca «xaHOaIHTOM», ero MeTO «ipeqnouTenua Oyara mMepey 
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(crlelwupu4ecKHMH) TeKCTaMM» paqHKasIbHO OTIMYAeT ero OT MCTO- 
JOUIOrHM XaHOaMToB Hi AesaeT (akTH4eCKH OMKe K MyTa3HJIMTaM. 
AuHasIOrM4Ho, ab-la3au Kiaccupulupyerca Kak «uaPpuHT», XOTA 
ero aHasIOrHH, OCHOBaHHbIe Ha HCOrpaHH4eHHbIx HHTepecax HM MHe- 

HHAX O MaCaXa, CTaBAT ero Te-TO MexKTY WaduuTcKOl WM MasIN- 

KHTCKOH wkONaMu. OTHocaumiica K xaHOamuTcKoH wKome W6u 

TaiimMua Of00pHI MasIMKUTCKyIO «TpayMyHIo Hapoywa MeyHHp». 

Au-Ha33aM 3 WIKOJIbI MyTa3HJIHTOB OTKIOHW CyKeHHe 10 aHa- 

JIOTHU, YTO COOTBETCTBYeT MO3HIMH 3aXHpHTOB u wHuTOB. VU tak 

jasiee. 

4. Vrnopupospanue (baktopos MHoromepHocTn: Mctopryecku cy10%KH- 
JIOCb TaK, 4TO Ma3xabbl B 3HAYMTCNIbHOM CTeMeHH OlpeeAIMCb 
TaKMMH (akTOpaMH, Kak Teorpadusa, WouMTHKa MU cyyeOubIe cuc- 
TEMBI, KaK ObIIO KPaTKO H3J102%KeHO paHee. OWHAKO 9TU (aKTOpbI He 
YUHTEIBAIHCh B KIacCHPUKAaHU WpaBOBbIX IWIKOJI, KaK WH pyrue 
(aqBoM4HbIe) (bakTOpEI. 

5. B qonosHeHue K BbIMeyKka3aHHbIM OrpaHHueHHAM TpayMUHOHHOrO 
MeTOa, OCHOBAHHOrO Ha IIpH3HakKax, HOMeHKIaTypa TpayMIHoH- 
HbIX MCJI@MCKMX [IpaBOBbIX LWIKOJI OTpaxkaeT OOLLYIO OPpHeHTal{HIo 
Ha aBTOPHTeT CBOHX XapH3MaTHYeCKHX HMaMOB, a He HX MeTOJOJIO- 
ruu. Ha Modi B3riay, BIMAHHe HMaMOB paciipoctTpaHAOch WasibLre 
HOMECHKJIAaTYpbI, a TCOPHH OCHOB (ycy7b) He OBLIM CTOJb CTporo Co- 
OOJCHBI, KaK HHAMBUyasIbHble MHCHHA HMaMoB. 

B 5-i rape OyaeT NpeycTaBieHa KilaccHukalluAa CyeCTBYIOMIHX 
Teopuii Ucnamcxoro papa. B Heit OyqeT MpeaIpHHATa MoOMbITKa u30e- 
%KATb BbILICYMOMAHYTBIX HeOCTaTKOB YHKIMOHAIbHOM KIaccHiukKa- 
Hu. 


Henouxu yuenuuecmea u nepedauu 

UToObl MocTaBuTb BCeX BBbIMeMepe4MCJICHHbIX TpaBOBeOB B OJHY 
HCTOpHueckyio MepcieKTHBy, 4 paspadotam cxemy 3.4, aroObl mpoaHamu- 
3HpOBaTb HeKOTOPbIe KIKOUeBbIC OTHOWCHHA/CBA3H MeXKTY YANTeIeM U 
y4eHHKOM B HCTOpHN ma3xaboe. Ha cxemMe loKa3aHa u30paHHad rpyrna 
M3 WeCTH 4eIOBeK (HMeHa B JBYXrpaHW4YHbIx A4eHKax), 12 UX yACHHKOB 
(TaOn’ HH), CC¢Mb HMaMOB HavOoslee paclipoctpaHeHHBIx .va3xabo0e (uMeHa 
B *4eHKaXx) H HEKOTOPbIe M3 UX YACHHKOB. 

Ora KOHKpeTHad rpylitia BbIOpaHa WIA WIWIOCTpaTMBHBIX Wesel. Ha 
BCX YPOBHAX CTPeIKH UAYT OT yHHTeIA K ero yuyeHuKy. CxemMa cocTaB- 
JleHa C HCHOJIb30BaHHeEM HECKOJIbBKUX HCTOUHUKOB, HM TIpHBeeHHbIe HUKe 
3aMeuaHHAd CjeslaHbl Ha ee OCHOBE. 

1. OOy4eHHe H «eTIOUKH» Tepeza4u OT CHOABHKHHKOB K UX y4eHH- 

KaM ObIJIM OUCHb B3AHMMOCBA3AHBI. YUCHHKU CIOABHKHUKOB MH HMa- 

MBI IIpaBOBBIX WIKOJI TaK2Ke ObUIN CBAZAHBI APyr C APyrOM, XOTA H B 

MeHblleH cremeHH. Ha cxemMe l0Ka3aHO, KaK YPOBeHb B3aHMO- 

3aBHCHMOCTH YMeCHBbIUAaJICA MOKOJICHHe 3a MOKOJICHHeM JO Tex TOp, 
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T1OKa WIKOJIbI WpaBa He CTaIM MpakKTH4YeCKH V30JIMPOBaHHbIMH B 
cBoeH 9BOuHOWMH. ‘1 c4MTatO, YTO OTCYTCTBHe B3aHMOZeHCTBHA 
MOXY WKOUAaMM papa ciOcoOcTBOBaIO HeXBaTKe TBOP4eCcTBa H 
JOMHHUPOBaHHIO YaCTHYHBIX B3TIAOB; a TakKxKe IIpHBeIO K TOMY, 
4TO pa3Hble WKOIIbI HadasIM MCIHONb30BaTb pa3Hble TePMHHBI JIA 
MOQOOHBIX KOHI[enIHi. 

. 'Auima, WOu 'AOOac uv WOn ‘Ymap oxa3asn Oobuioe BIMAHHe Ha 
TlOKOJIeHHe TaOW’HHOB, O 4YCM CBHJCTCJIbCTBYIOT IIPHMepbl, MOKa- 
3aHHbile Ha CxeMe. OyHako BuIMaHHe ‘An UM Mepeyaua Mpeqannit 
yepe3 powocuoBHyto “AJIM, 0 KOTOPbIX TOBOPHTCA B CYHHHTCKHX 
MCTOUHHNKAaX, OCMapHBalOTCA WHUTCKOM wWkoON. ‘YmMap u ‘Anu 
oka3aIM OObWOe BIIMAHHe Ha MHOTHX CIOABMKHMKOB, TaKHX Kak 
Vou 'AOodac u MOH 'Ymap. 

. Jpxa'ap ac-Cagnk (cilenaBlinit OCHOBHOM BkIa, B PUKX IWIMHTOB, 
B 4eCTb KOTOpOrO OBI Ha3BaHbI JpKadapuTsi/HMaMuTBI/ 7Be- 
HajaTHHKM) MOBINA Ha BCe CYHHHTCKHe WKOsIbI Yepe3 Mauka u 
Aoy Xanndy. 

. Am-Unou u W6n anp-MycaiiaO nonyansm 3HaHuA OT OoubMIOrO 
KOJIM4eCTBA CIOABYWOKHHKOB HM TMoBIMAIM Ha Masa (4epe3 a3- 
3yxpn) u Ady XaHudy, KOTOpple, B CBOIO OYepe;b, OKa3alIN BIIMA- 
He Ha BCX OCTAJIBHbIX HMAMOB. 

. Ha am-Wadun nosnuama Manuk u Ady Xanuda (4epe3 Ady FOcy- 
ba), Ha MOu XanOana oxa3an BaudHue Masuk (4epe3 am-LLladun) 
u Aby Xanuda (yepe3 Ady FOcyda u Myxammayia OH asb-Xacca- 
Ha), a Ha JJaByya nopiuatn MOun Xanban u aw-Wadun (4epe3 MOu 
Paxapaiixa). U J>xa’dap, u 3eiia, 1Ba riaBHbIxX WIMWTCKHX MMaMa, 
paciumpusm cBow 3HaHHA Onarogapa ‘Amn 3einy amb-'AOuquHy 
WOH ayib-Xycceiny. 

. HakoHell, HeEBO3MO2%KHO MOJIHOCTbIO H300pPa3HTb pa3sHooOpa3ve Me- 
TOJOB H BUIMAHHM BbILMeCYMOMAHYTHIX KIIKOUeCBBIX JIM4HOCTe C T10- 
MOL[bIO IIPOCTBIX WemoueK y4UHTeeH HW yYCHHKOB, KaK IIpHBeeHo 
Ha 9TOH cxeme. Hampumep, 'Auuia, MOu 'Ymap u YOu 'AOoac oby- 
yasIM HECKOJIBKHX maou unos. OWHaKO cusIa MW XapakTep UX BIIMA- 
HHA Ha KAKTOTO y4allleroca 3aBUCeIIM OT pa COMMAIIbHbIX (PaKTO- 
pos. Hampumep, "Ypsa Ou asb-3yOalip Obi miemMaHHHKOM ‘Anu 
H, Cl€OBaTeIbHO, OHA OblyIa OIMKe K HEMY, UCM KO MHOTHM JIpy- 
TMM CBOMM y4eHHKaM, HW B OoubUei CTemeHH MOBIMAIa Ha Hero 
CBOMMH B3IiajjaMH HM xapaKTepomM. 'AOayax HOH 'YmMap ocBo6bo- 
mun Hadu’ u Yon Acapa u3 padctsa, u, CileqOBaTesIbHO, Y HX OBI- 
IM ocoOble OTHOMeHHA c HuM. MOH “AGOOac Ob ZBOIOpOAHBIM Opa- 
TOM IIpopoxa (u 'Asmm), 4TO Wao eMy WIMpOKHe «CBA3H» H OOecTIe- 
4HJIO OCOObI CTaTyc BO BCeX WIKOIax TmpaBa. 
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OcONINDLIpT muvoum nuvsodiuvdoG. ‘e>oum WOHASHON 9 ‘aridowox ‘sounHKant NNROUATT “fF DING 


«Inoxa 3aKama» 

B KOHIe KOHUOB, TaK Ha3bIBaeMad «9TIOXa 3aKaTa>> HCIIAaMCKON LH- 
BHJIM3alHH B WesIOM HW Teopuu Ucamckoro paBa B YaCTHOCTH, Hayaslacb 
B CepeaMHe cey{bMoro BeKa xHJpKpbI (XII Bex) c «nageHuem baryaya» 
llepe, MOHTOJIaMH B 656 Tr. YueHble HauasIM Ha3bIBATb MHCHHA HMaMa U 
erO YYCHHKOB «HAaCCYH Gu ailb-ma3xad» («TEKCTbD> WIKOJIbI). ITHM «TeK- 
cTaM>> OBO (aKTH4eCKH OTIaHO TpeyMouTeHue Mepey ayTeHTHYHbIMU 
TeKCTaMH, T. e. KopaHoM MH Mpopoyeckow TpayquyMet. B «omoxy 3akaTa» 
ipaBoBeyjaM He pa3pelaslocb COBeplaTb HAVKTHXa, 3a ACKIKOUCHHeM 
Tex cylyyaeB, KOra OHH He HaxXOJWJIM HUKAKHX COOTBETCTBYIOLIMX BBI- 
CKa3bIBaHHit HMaMa WIM ero yuaeHHKoB. Takum 00pa30M, OHH 3AaHHMaJIHCb 
oOoOMleHHeM TIpesbIAYIHX Tpy{OB B BUAe YpesMepHo aOcTpaKTHBIX pa3- 
oOmaueHH WM CIOXKHBIX MOITHYCCKHX Mpou3sBezeHHH. B KOHe KOHIOB, 
TO, 4UTO H3BECTHO Kak «{BCPb HPKTHXaa», ObIIO 3aKPbITO, XoTA Ba’ usb 
Xajwiak OOHAPYWKUI B Pa3HbIX WKOAX HEKOTOPble OCTaTKH He3aBHCHMO- 
TO HKTHXaya. DakTop, KOTOPbIM B HavOosbIel CTelmeHH CiOCcOOCcTBO- 
BaJI BBDKHBaHMIO OlpeyeIeHHOrO .ma3xa6a B KOHKPeTHOM pernMouHe OBLIM 
Cybl — OHM JOJDKHbI O_LIM CTporo MpHHaexaTb OHO mpaBoBoit 
wkoyle. PacxoukeHve BO B3TIAax MEK Ty wkKONamMH VcsamcKkoro mpaBa 
JOCTHIIM BCeX ACIICKTOB COWMaIbHOM HU peMTHO3HOM %KH3HH, Tak, 4TO 
jjaxKe MeCTA MOJIMTBbI B KPYIHbIX Me4eTAX OBI pa3z{eJIeHbl Ha OTCJIb- 
HbIe YaCTH IA PasIM4HBIX WIKOJ MpaBa. KonkypeHyHaA Mex Ly wa3zxaba- 
MU CTaJla HACTOJIbKO CHJIBHOM, YTO B KOHCYHOM UTOre 9TO IIPHBEIO K Ce- 
Pbe3HbIM KOH(JIMKTAM HM HaCHJIMIO, a TaKXxKe HEOAHOKpaTHOMy pa3pylie- 
HHO pia KPyNHBIX rOpoOMOB, KaK OTMeYaJIOCb paHee. 
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4 
Kaaccuueckne Teopun Ucaamckoro mpaBa 
Kpartkuii 0630p 


Lens sTol riaBbl — peocTaBuTb WMpoKHit OO30p u aHasM3 Ipa- 
BOBbIX TeOpHii JeBATH paCCMaTPHBaeMBIX KJIaCCHYeCKHX I1paBOBbIxX 
IUKOJI, @ HMCHHO: MaJsIMKHTOB, XaHadUTOB, WadWuTOB, XaHOasIMTOR, 
oKadapuTos, 3aMMTOB, 3aXHMpuTOB, HOaqHTOB uM MyTa3HuMTOB. IIpeqc- 
TaBJICHHbIM aHaiM3 OyeT NMOCBAIIeH MepapxuyeckuM KJlaccnduKkallHam 
pa3IM4HBIX MeTOJOB B CpaBHHTesIbHOM cTusIe. HexoToppie WpuMepbi 
IIPHBeeHbI TOUbKO WIA WIWIKOCTpaluu. A3bIK 3TOM TaBbl TOBOJIbHO a0- 
CTpaKTeH 13-3a CHeWMMUKH ycVib alb-qdukxa, WIM WpaBoBbix Teopui Vc- 
JIaMCKOTO TIpaBa. CCbLUIKM B KOHI[CBbIX CHOCKax lipey{Ha3HadeHBbl JIA TO- 
TO, YTOOLI 3AMHTepeCOBaHHble YTATeM MOTIM HaliTH Ooee NOApPOOHHIEe 
OObACHeCHHA. 

B mepBom pa3yee mpeyctaBienbl (yHaMeHTaIbHble MCTOUHHKU 
HCIaMCKOrO 3AKOHOTBOpYeCcTBAa, a HMeHHO Kopau u IIpopoueckue Tpaqu- 
I[MH; BO BTOPOM pa3yejIe paccMaTpHBaIOTCA JIMHTBUCTHYeCKHe OKa3a- 
TesbcTBa 43 IIucaHnii, KOTOpble MpHMeHAJIMCb B pa3HBbIX IIKOAaX; B Tpe- 
TbeM pa3jlesle paCCMaTPHBAaIOTCA PallMOHAJIbHble WOKa3aTeIbCTBAa, TakoKe 
«OCHOBaHHbIe Ha IIncaHuax»; U, HaKOHEI, B YeTBePTOM pa3yele mper- 
CTaBJIeH KPHTH4eCKHM aHasIM3 pa3IM4HbIX THIIOB HM ypoBHei «mper- 
IIMcaHHi» UW «iIpaBOBOro MOTeHIMasa»). 


4.1. OCHOBONOJIATAIOWHE HCTOTHUKH/TEKCTBI 


«JloKa3aTesIbCTBa»> — 9TO HCTOUHHKH HU TIpOeypbl, MCIMOJIb30Ba- 
He KOTOPBIX NOAepxKHBaeTCA MpaBOBOH WIKOJION JIA BbIHeCCHHA pellle- 
Hui. [Ba TaKMX HCTOUHHKA CAMHOMIaCHO MpHHATHI (B IpHHWHMe) BCeMH 
wkoamu Mcnamckoro pasa, HECMOTpaA Ha MHOIHe pa3zIM4HA B WeTalAax 
wuHTepliperayuu. Ito — KopaH u cyHHa (Mmpopoueckasd TpayuUA), KOTO- 
pble paccMaTpHBaloTCA BCCEMH TpayMUMOHHbIMH WIKOJIaMH lIpaBa B Kaye- 
CTB€ OCHOBHBIX HCTOUHMKOB lipaBa. Take «OKa3aTeJIbCTBa» BKJIFOUaIOT 
Uipyrue MCTOUHMKH HOPMaTHBHBIX MOCTaHOBJICHHM, TakHe Kak OObMan u 
«TIPeAbIAYWIWe 3aKOHbD», a TakKe pyre ropuyMyecKHe MpoLleyppl, 
TpaqHMUMOHHO Ha3bIBaeMble BTOPHYHBIMH HCTOUHHKaMH = 3aKOHOJIa- 
TEJIBCTBA, 9TO paccyKAeCHHe 0 aHAIOrMH, KOHCeHCYyC U IpeceyeHue BO3- 
MoxHOcTeH. Pa3M4uA BO MHCHHAX MCKAY WKONAMM papa OOBACHAIOT- 
CA UX pa3IM4HbIM OTHOLMICHHeM K JOKa3aTeIbCTBaM H/MIIM UX JIeTHTMM- 
HOCTH. 
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Jloka3aTesIbcTBa 


Coraacue Pa3Hnla BO MHeHHAX 
(B IpHAunne) (B IpHHAuHne) 


Konceucye (udscma) 

AnaslorHus (Kb1AC) 
Wnrepec/nosb3a (wacaaxa) 
IIpeqnourenne (ucmuxcan) 
Buokuposanne cpecTs (cado ao- 
Oapa’u) 

TIpeabiqyume 3aKoHHbIe pemienua 
(wap man Kaénana) 

Muenne cnoBuxKHuKoB (~@amea 
caxa6ou) 

Tpagqnunn x*uTesrei Meqnust 
(amanb axib anb-Maouna) 
Tpaquuus/o6nraait (aib- ‘ypd) 
TIpe3ymnuua Hen3MeHHocTH 
COCTOAHUA (a1b-ucmucxad) 


Cxema 4.1. Cnucok «doKa3zamelocme» u KaCCUqbuKayuA 6 cooméem- 
cmeéuu C Ux odobpenuem (6 npuxyune) WKOJAMU UCIAMCKOeCO NPAa6A 


Kopan 

KopaH B TOM BH, B KOTOPOM OH H3BeCTeH HaM CerodHA, ABJIACTCA 
TOYHON Koen (3a HCKIIIOUCHHEM TOUCK MW 3HaKOB BOKaIM3alMH) KOM, 
KOTOPble ObIH YTBepxXeHbI TpeTbHM TpaBeyHbIM xasMdom ‘YcmMaHoM 
mlocyle TOTO, KaK UX OFOOpHI Co3qaHHbIi MM «KOMUTeT 10 coOMpaHHto» 
Kopana. Uyea coOpatp Becb KopaH B OHO KHUTe 3apoyqusach cpeqn 
CHOJBHKHHUKOB BCKOpe locue cmMepTH IIpopoka. OgHaKo BO BpeMeHa 
“YcmaHa cllopbl cpeqH MyCyJIbMaH [10 MOBOJY pa3sIM4HbIX Bep- 
culi/mpoutenuit Kopana ocTurim Toro ypoBHA, KOTOpbIi MoTpeOoBas OT 
“YcMaHa IIPHHATb pelieHve coOpaTb HW yTBepAHTb OAHY Bepcuio Kopana 
MW YHHYTOXKUTS BCe OCTAaIbHbIe. B yrBepxKeHHOH Bepcuu *“YcmaH OTA 
Iipeqmourenuve KypalWUTCKOMy AMaseKTy 10 IIpH4HHe TOLO, YTO 9TO OBL 
pogqHol quanext IIpopoxa. M3BecTubie «ecaTb 4YTCHMM»> (a1b-Kupa’am 
alb-aup) KopaHa cocTaBsieHbI Ha OcHOBe TeKcTa “YcmManHa. Onn pa3zin- 
YalOTCA TOUKAMM VW BOKAIN3alHAMU, TOOaBJICHHBIMH (Ha Ooslee 103{HHX 
9Talax) K STOMY TeKcTy. Takum oOpa3oM, Bce wikKObI McnamMckoro mpaBa 
€JJMHOTJIaCHbI B TOM, TO Ha3bIBaeTCA «KOTIMeH ‘YcMaHa). 

OHO UcKuIOUeHHe 43 9TOTO COrIacHA COCTAaBJIAeT MHeHHe, KOTO- 
poro IpHyzepxKuBalacb TOpCcTKa WIMHTOB JpKapapuTOB B «ITIOXy 3aKaTa»). 
Onu yTBepxKaIM, YTO CyWeCTByeT pA HeMOcTatoumMx asToB Kopaua, 
CBA3AaHHBIX C IpaBoM HaculeqoBanua “AnM uOHn AOy TannOa. Stu mpaBo- 
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BeJbI CUMTAIOT, YTO HEKOTOPbIe CHOABMXKHHKH CKPbIJIM 9TH asTbI 3 T0- 
JIMTMYeCKUX CoOOpaxKeHHH. OHaKO corslacHoO BCe€M H3BeCTHbIM CYH- 
HHTCKMM HW WHATCKMM HCTOpH4ecKHM HMCTOUHMKaM, HH OAMH 3 WMHTC- 
KMX MMaMOB He BBIJBHTasI MOROOHBIX yTBepxKTeHHi. Jlaxe HU OHH 13 
INMMTCKUX ABTOPUTeTOB (wapdocu makiud) HalMx He, oT MMama alib- 
Xomelinn u asb-Cagupa yo Wame an-JIuna u Daxian, He MoL- 
TBepxKAaeT STOTO MHeHHA. Haoboport, Bce OHM pe3KO BbICKa3aJIHCb TIpo- 
THB Hero. bonee Toro, B pa3IM4HbIX WIMMTCKHX WpaBOBbIX WIKOIaX MHe 
He BCTpeyaslocb HH OJHOrO MHe€HHA, OCHOBAHHOTO Ha «asTax»> WIM «rsia- 
Bax» BHe KopaHa, KaKMM OH JOlleuI WO Hac ceroqHa. IlostoMy MOxKHO C 
YBepeHHOCTbIO 3aABHTb, YTO BepcHa Kopana ‘YcmaHa, corjlacHo BCeM 
Ma3xabaM, ABIACTCA CIMHCTBCHHOM MOWIMHHOM Bepcnei, yrBepxKeHHOH 
Kak «CBALICHHbIM Kopan». Ilootomy «cambiii BbICOKHM»» cTaTyc (uyma- 
gamup), KOTOpbIM BCe TIpaBOBble WIKOJIbI WaloT adTamM Kopaua, ABJIAeTCA 
pe3yJIbTaTOM WIMpoKoro KOHCeHCyca B OTHOLICHHU YpOBHA MOJIMHHOCTH 
ux Tepeyadu. 

Uto kacaeTca (UKxXa, TO BCe IIKOJII Ip BbIHeCeHHM MOCTAaHOBJIe- 
HMM CCbIIaIOTCA Ha TeKYIyIO Bepcuio asxTOB Kopana, 3a HCKIIOUeHHeM 
xaHaUTOB, KOTOPbIe CCbIIaKOTCA Ha BepCHIO HeKOTOpbIx cTHxoB MOH 
Mac’ yaa, a Take OOpallleHveM pa3JIM4HBIX WIKOJI K OTJCJIbHbIM BapHaH- 
TaM HeKOTOPBIX Apyrux asToB (TakHx Kak Bepcun ‘Amu, YOaa, 'AnwiuM u 
Casa). OTH BepcHu HeOONbIMIOrO KONM4eCTBAa axTOB (4b paccKa34HKu 
pelimsiM COxpaHHTb HX Tocwe yrBepxKqeHua oOdulMalbHOw KOMMM 
“YcmaHa) He BHOCAT KaKHX-JIMOO CyIeCTBCHHbIX H3MeCHCHH B 3HadeHHA 
CTHXOB. C TOUKH 3PeHHA WIKOJ MpaBa 9TH aATbI paCCMaTPHBaIOTCA KaK 
MCTOYHHKH axad (xayuca), a He Kak KOpaHuyeckne asTEI. Bepcusa ‘AO- 
mynmaxa “0H Mac’ya on00peHa XaHad*UuTCKO WIKONOM TOUbKO B Wellax 
MCIOJIb30BaHHA B Ka4eCTBe HCTOYHHKa lpaBa, a He KaK YNTaeMbIM Kopau 
C e€FO BBICOKHM (mawxyp) ypoBHeM JOocToBepHocTH. Kpome Toro, MHeHHA 
xaHadUTOB, OCHOBaHHBIe Ha Heli, payWKasIbHO He OTIMYAIOTCA OT MHeHHi 
OCTAJIBHBIX IIKOJI. 


Kopannueckne TOBeCTBOBaHHa 


Vi3pecTHple: 

Cambie H3BeCTHBIe: (ocoOeHHO BepcusA C ogHow Weno4Kon: 
(Bepcusa ’ Ycmana) Vou Mac’ ya) paccmaTpuBaloTca 
IIpu3HaHbl BCeMu XanaQurs: Tak #Ke, KaK XaJ{MCbI 

IIKOuIaMu JICHCTBUTEJIBHBI Bce UIKoJIBI 
TOJIBKO B IIpaBe 


Cxema 4.2. Knaccuqbuxayua noeecmeosanuu Kopana 6 coomeemcmeuu c 
ux «ypoeHem Oocmoé6epHocmu». 


89 


C pyro cTOpoHs!, WKOJIa MyTa3HJIMTOB HW HECKOJIbBKO YYeHBIX I0 
ycylb alb-(ukxy C4MTAaIM «CaMbIM OCHOBHBIM)» HCTOUHHKOM 3aKOHOJIa- 
TeJIBCTBa «pa3yM> (Glb- ‘AK/Ib), ake TO CpaBHeHHIO C adTaMu Kopaua’®. 
Ilo MHeHHIO MyTa3HJIMTOB, pasyM Becomee IIMcaHHi, NOTOMy 4TO OH HU 
IIpHBOQMT Hac K Bepe B camu IIucaHua. OWHaKO Toce TOTO, KaK My- 
CyJIbMaHHH yBepyeT B Kopan, 10 yOexKeHHIO MyTa3HJIMTOB, KopaH ctTa- 
HOBHTCA «“KPHTepHeM CYKeCHHA 10 CamMoMy pa3yMy». IlosToMy kKosIa 
MYTa3HJIMTOB IpakKTH4ecKH MOXOxKa Ha pyre WKOJIbI, OCOOeHHO Wadu- 
HTOB (Kak OyjeT OOBACHATBECA 1103%Ke). «[IpHopuTer pa3yma Hay ITucann- 
AMV), TAKUM OOPa30M, ABJIACTCA HE CTOJIbKO TeOpHel MpaBOBbIX paccy>%K- 
JeHHH, CKOIbKO PUOCOmcKON Heel MyTa3HJIMTOB. 


Cynna 

Cynna (OyKBasIbHO, TpaquiHd) — 9TO TO, YTO TepefaeTca Ha OCHO- 
BaHHH YBUCHHOTO UM YCJIbILAaHHOTO CHOABMKHHKaMH O BbICKa3bIBAHHAX 
IIpopoka, ero JjelicTBHAx HIM yrBepxKyeHuAX. To, uto IIpopok Habmoyan 
onpeyeIeHHble JeHCTBUA HW He BOCIIpelal UX, CHHTAeCTCA YTBeEp2KCHHbIM 
MM, 110 OllpegeueHuto. CyHHa OTHOCHTeIbHO Kopana (cm. cxemy 4.3) 
Tlospa3yMeBaeT 3HaYeHHe, KOTOpOe (1) HAeHTH4HO Kopany, (2) oObacHe- 
Hue WIM yYTOuHeHHe OOMIero 3HaYeHHA, YIOMAHYTOTO B Kopaue, (3) yKa- 
3aHHe OMpeeJICHHbIX YCIOBHM IA NpeyMMcaHHi, MoApa3syMeBaeMBbIX B 
Kopaue, (4) qo0aBneHue onmpeyesieHHbIX OrpaHvueHuit K OOMIHM BBIpa- 
2%eHHAM B KopaHe WIM, HakOHell, (5) BBeqeHHe He3aBHCHMOrO 3aKOHAa. 
Mas3xa6vl CXMHOLYUIHbI OTHOCHTEJIBHO TepBbIX TpeX H3 BbIMeyMOMAHY- 
TBIX ATH OTHOWCHHH Me*KTY CyHHOM U KopaHom 4H pa3IMyaroTcA B M0C- 
JIC¢(HUX JIBYX CJIeyIOuluM oOpa30m. 


Cynua oTHocutesbHo Kopana 


Hesapu- 
JjoOapnenue 
VaentuuHoe Cnieu@uka- cCHMoe 
OOnacnenne YCJIOBHBIX 
3Ha4eHHe WMA 3akOHOJa- 


orpaHnyennit 


TCJIBCTBO 


Cxema 4.3. Knaccuqbuxkayua 6o3MoocHolx OmHOWeHUU MeaCcOy mpadu- 
YUAMU CYHHol uU aamamu Kopana. 


Ecim Bbipaxenue Kopana aBiiaetca «OOLIMM», a BbIPaxkKeHHe CyH- 
HbI — «KOHKPCTHBIM» TIO TOMY 2Ke BOIIpOcy, TO WaHUTbI, XaHaduTHl, 
3aXMpHTbI, 3a UTbI U WKa:apuTb CUHTAIOT TaKy1O CyHHy (c OAHOM Le- 
TOUKON Mepeqaq) «yTOUHATOMIeM» OOmee BEIPaxKeHHe Kopana u, TaKuM 
oOpa30M, olpeyeaomuet ero pamKu. XaHaduTbI paccMaTpuBaloT ITY 
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«cnenupukalvio» Kak cBoero poya pv3HaHHe HeeiCTBUTesIbHEIM 
«HOATBEPKACHHOTO HW aOcouOTHOrO» obmjero BbIPaxKeHuA Kopana u, 
CJI€HOBATeIbHO, OTKJIOHAIOT TaKOe MOBeECTBOBaHHe C OJHOM WenouKoli 
Tlepeqauu, KoTOpoe orpaHuunBaeT oOmMe BbIPaxeHuA Kopana. 

Ilo MHEHHIO MaJIMKHTOB Ha 9TOT CET, Npexe YeM OTBEpraTb xa- 
Tuc c OHOM Wermoukoi Mepeqayn, KOTOpHIT yrouHAeT OOM CMBICI 
ava, CuleqyeT NOMCKaTb BCIOMOraTeJIbHble OKa3zaTesIbcTBa. TakKHMN J0- 
TOJIHHTCIBHBIMH TOTBeEpXKAAIOWIMMH OKa3aTeIbCTBaMH BBICTYIaloT 
HeKOTOpble ‘amuajb (TpayquyHu) Hapoya MeyuHbl (WOKa3aTesIbCTBO, KOTO- 
poe Apyrve WIKOJIbI CUHTAIOT HEAeCMCTBUTeJIBHbIM) WIM BCIOMOraTesIbHat 
aHaylorMa (KolAc). B IpOTHBHOM CJlyyae, MaJIMKHTCKad WKOJIa IpHMeHsAeT 
B3BeleCHHOe TpesmouTenue (mapdocux) VU TIpu3HaeT TaKOe MOBeECTBOBA- 
He HeeHCTBUTCJIBHBIM. 

Ecm xaquc nojjpa3yMeBaeT MOCTaHOBJIeHHe, HE HMCIOLICe CBA3H C 
KopaHom, Bce .va3xa6bl IIpHHUMarIOT ero KaK HCTOUHHK TpaBa IIpu ycso- 
BHM, 4YTO OHO He HOMMaqaeT WON KaTeroputo eHCTBUM, XapaKTepHbIx 
TombkKO a I[popoxa. Jlevicrsua, xapaxtrepupie gua Il[popoxa, MorytT 
OBIT JCHCTBHTCIbHBIMH HCKIIIOUMTeIbHO Id Hero KaK TIpopoka WIM 
«yeslOBeKa, 2KHByWero B ApaBH CeJ{bMoro Beka». Cxema 4.4 Hari qHO 
TOKa3bIBaeT ITY KacchuKalHio. 


Busi Wpopoveckux AevcTBHH 


JlevicTBua, Yenopeyeckue/ 
Ucrounnk mpasa MIpHcyl{Hve TOKO IIPHBbIMHbIe 
emy jeucTBUA 


Cxema 4.4. Budol npopoueckux Oeticmeuul 6 3ABUCUMOCMU OM UX BIUAHUA 
Ha npoyecc «3akKoHombopuecmea». 


HekoTopbie MasIMKUTHI HW XaHOasIMThI BITCH elle 1Ba Bua Tel- 
ctBuli IIpopoka, KoTopbie He MoAMaqaroT TOA OOMeNpHHATy!O KIaccH- 
(puKalMto, a MMCHHO: ero AelicTBHA «Kak JIMepa» U «KaK Cybu». AJIb- 
Kapadu, HampuMep, OTHOCHJI BCe IpopoyeckuHe JelicTBHA BO BPeMA BOHH, 
a TaKKe PeleCHHA, CBA3AHHbIe C yIIpaBJICHHeM, B KaTeropHio ero «eHCT- 
BH Kak JIMepa», Kak OOBACHAOCH B |-if rnaBe. OnpeyemeHne Tuna Tei- 
crBuit IIpopoka B COOTBeTCTBHH C ero KiIaccndukKalMeli, 10 MHEHHIO alib- 
Kapadu, uMeeT «mocreyCTBHA JIA 3aKOHa». OH cunTam WelictBua IIpo- 
poka «Kak CyJ{bM>> WeMCTBUTCIbHbIMH TIpeANHCaHHAMU TOJIbKO [WIA Cy- 
neti, a He Id KaxKOrO MycybMaHuHa. Crezya upumMepy Amb-Kapadn, 
at-Taxup HOH Aulyp (TaloxKe MaJIMKHTCKad WIKONa) JOOaBuI pyre BUI 
JeHCTBUK K KaTeropHu WevicTBUM C “KOHKPeTHBIMH IeJIAMU»>, KOTOpble He 
TOApa3syMeBaloT WIMpoKoe MpHMeHeHHe B paBe. ITO KacaeTcA coBetTa, 
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IIpHMMpeHHA, TMCIMMIMHbI M “OOyaeHHa [KOHKpeTHBIX JIHOei] BbICOKHM 
nyeaam» (ompoOHee OOSACHACTCA B 6-H ryiaBe). 

Voaqutsl orHocaT K «JelicTBHAM, IIpuHcyujHM TombKO IIpopoxy» 
TakoKe HW «“aKTbI MOKIOHeCHHA». Peub useT O eHCTBHAX, KOTOPbIX OH He 
pakTukoBasl perynapHo. J[pyrue masxabol cuuTaroT TakHe jelicTBHA 
«peKOMCHJOBaHHbIMM». HekoTopble MyTa3HJIMTbI pa3IM4asIM «“aKTbI TOK- 
moHeHum» IIpopoka (‘u6adam), sBIAFOWMecd e]MHCTBCHHBIM THIIOM 
«HCH3MCHHBIX JIA BCX MYCYJIBMaH>> JeHCTBUH, HU Apyrve ero WelicTBuA, 
paccMaTpHBaeMBle KaK «MHPCKHe CyKeHHA» (uy’auaiam). Bompoc o 
TOM, Kak WuddepenuMpoBaTh ‘u6adam U My’amaiAm, OCTaeTCA OTKPbI- 
TBIM, axKe B TCOPHU MyTAa3HJIMTOB. 

OOsacTb «He3aBHCHMBIX cyxKeHHi popoka (uyqKTHXxXay) COcTaB- 
JIA€T TIPeCAMeT pa3HHUbl BO MHCHHAX UH, Ha MOM B3IIA, ABJIACTCA OTKPBbI- 
TBIM BOIIpOcoM. bykBaJIMCTbI/3aXHpPHTbI MW HECKOJIbKO YYeHbIX 3 JPyrux 
IIpaBOBbIX INKOJI He COrlacHbl C MHCHHeM OOJIbINMHCTBAa, KOTOpOe TO- 
TBepKAaeT BO3MOXKHOCTh HKTUXaa IIpopoxa. MOH Xa3mM OcHOBBIBaII 
cBoe Hecorslacne Ha «IlepeMCHYMBOCTH) YEJIOBEYeECKOFO pa3yMa, B OTJIH- 
que OT «HaexKHOCTH» OTKpoBeHuA, FocTymHoro IIpopoxy B O00; Mo- 
MeHT. KontpapryMentT asib-l'a3ayiM 3aKJIIOUaeTCA B TOM, YTO «OTKPOBe- 
Hue, cormacHo onMcanuto IIpopoka, He mpovcxogMIO Mo ero mpocbbam, 
93TO Ob cy4arOlMlica BpeMA OT BPCMCHH KOHTAKT, MHMWMMpOBaHHBIii 
AHTeJIOM»». 

J\pyruM oOcHOBaHHeM Hecormlacna Cc TpMHUMHOM uKTHXxaya IIpo- 
poka ABIAeTCA OOBEM Baxu (OTKpOBeHHA), yOMAHYyTOrO B KopauHe. Co- 
TylacHO MHTeplipeTalluu aiTOB HEKOTOPbIMH 93K3ereTaMH, «IHOOad peub, 
lipou3HecenHas [Ipopokom, 3TO OTKpOBeHHe». OTOT B3TIA OBI OTBepr- 
HYT OOJIbINHHCTBOM IIKOJI, KOTOpble pa3rpaHH4ywsM «MMpcCKHe Jea» u 
«esa MOKIOHEHHA» B xayucax IIpopoka, kak yxke OOBACHAJIOCH BBIILEe. 

Brpovem, Mexy mpaBoBewaMH, KOTOpble CorlacwJIMcb Cc TIpHHIH- 
IIOM TIpopodeckoro HPKTHXaa, CyIIeCTBY!OT eOaTbI, CBA3AHHbIC BOIPO- 
COM, ObLI JIM 3TOT HDKTUXAal MOABep2xkKeH OWMOKaM. XoTa B KopaHe yrio- 
MHHalocb, 4To bor ucnpasian I[popoxa B page ciyyaes, HeKOTOpbIe 
YU4eHble OTBEPrasIM BO3MOXKHOCTh OWMOOK B He3aBHCHMBIX TIpopouecKHx 
CyKICHHAX, OCHOBbIBAACh Ha KOHI[eMMUMM HenorpeliMMoctu (‘ucma). 
BosIbuIMHCTBO LIKOII, OHAKO, MIpH3HasIM BO3MOXHOCTh OWMOKH B TIpopo- 
YeCKOM paccyKJeHHH IIpW ycOBUH, YTO «OHA ObIJIa ObI HEMeJICHHO HC- 
IipaBsleHa OTKPOBCHHeM>), CCIM TOJIbKO He CBx3aHa C KAaKHM-JIHOO «MUp- 
CKHM J[eJIOM»>. A pa3HHlla MexK ly TeM, YTO ABJIACTCA “MHPCKHM JIeJIOM»», a 
4TO HM He ABJIACTCA, OCTACTCA OTKPBITbIM BOTIpOcoM! Hywxe puBeyeH 
IIpHMep Tako OWMOKH B MMPCKHX eax, KOTOpbI Obl NepeyaH B xayu- 
Ce, H3BECTHOM Kak xajiMc 00 OMbIIeHHM MatbM. MycuMm epegaert, 4To 
Tayixa paccka3ali: 

«(OTH@KbI) MbI BMECTe C MOCHaHHHKOM Asiiaxa, a OarocuOBUT 

ero Ayulax HW MIpHBeTCTBYeT, IPOH pAOM C MaJIbMaMH, Ha Bep- 

XYlIKaX KOTOPbIX CHJeIM JOWM, HW OH ciipocum: “UtTo 9TH (00H) 
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jemaroT (TaM)?” (EMy) cka3amM: “OHM OMbIIAIOT (TlaJIbMbI), Mepe- 

HOCH TIbUIbILY C My2KCKHX (JjepeBbeB) Ha %KeHCKHe”. IlociraHHuk 

Assaxa, a OarocuoBuT ero Ayuiax M TIpMBeTcTByeT, cKa3as: “He 

JyMato, 4TO 3TO TIpHHecéT nosb3y”. MM nepeyasm (ero cy10Ba), 

OHM TepectasIv (3aHMMaTbCaA 3THUM), a TOTOM 00 9TOM COOOIMIN 

TocmaHHuKy Asyiaxa, 1a OarocuoBuT ero Ayiax HW TIpHBeTCTByeT, 

MW OH CKa3al: “EcuIM 3TO IPHHOCHJIO MM TOJIb3y, IYCTb 3AHHMarIOTCA 

(OTHM H BiIpeyb). A IMUIb WpeAMONO%*KMI (He4TO), TAK He ypeKalite 

MeHA 3a TipeqnouoxKeHNe. Ec xe A MepeqaM BaM 4TO-HHOYAb OT 

Asulaxa, JepxKUTeCb 9TOTO, HOO, TOMCTHHE, A He BO3BOXY JIOKb Ha 

Bcemoryuero 4 Benuxoro Amsaxa!» B apyrom Bepcuu xayuca 10- 

OaBieHo: « Bar 3HaeTe CBOH MUpPCKHe Jella yulle MeH*D». 

JIpyroit xayuc, KoTopbiit WoOaBAeT K WHIeMMe oMpeyemeHua cde- 
PbI “MHPCKHX eID», STO xaguc 00 «alb-2oia». Mycsum u Mask mepe- 
nam, uto IIpopok cxa3an: «A MouTH COONpalica 3allpeTHTh 2bi1a. 3aTeM A 
3aMeTHJI, YTO BH3AHTHMUbI HM Mepcbl WeuatoT 9TO Oe3 IpHyMHeHHA Bpeya 
CBOHM JleTAM>. Ha MOM B31, 9TH XAMCbI OCTABJIAIOT OTKPbITbIM BO- 
IIpoc 0 TOM, 4YTO CUHTaeTCA «MUPCKHM JiejaMU)». 

C apyroli cTopoHbl, OCTOBepHble Xa{MCbl WeATCA Ha CaMble 3- 
BeCTHbIe€, H3BECTHbIC H XaMCbl C OHO WenouKoM mepegqauu. Cambie 
H3BeCTHbIe WpeyaHvA, COracHO BCeM UIKOJIaM IpaBa, CTOJIb %*e adco- 
JIOTHBI, YTO H KopaH, MOCKOJIbKy OHH MepeaHbl OObINMM KOJM4eCTBOM 
CHOABYWKHHKOB (CYLICCTBYIOT pa3JIM4HbIe OMeCHKH «OOMbINOTO» KOJIM- 
yecTBa), KOTOpble He MOTH HH (u3H4eCKH, HH JIOTH4eCKH CrOBOPHTbCA 
Ha JIOKb. XajIMCbl, BKJIKOUCHHbIC B ITY KaTeCTOPpHIO, CBA3AHbI C CaMbIMU 
YW3BeCCTHBIMH aKTaMM MOKIOHeHHA B VMcramMe (OCHOBHbIe JeHCTBHA MO- 
JIMTB, MasIOMHMYeCTBA H MOCTA). 

OyHako B 9TY KaTeroputoO He BXOAT XaHCbI B POPME BbICKa3bIBa- 
Hui. Bce ma3xa6bol CXMHOYIIHO CHUTAIOT, YTO AOCOJIOTHOCTh 9TUX Tpe- 
aHui MoOApa3syMeBaeT OOs3aTeJIbCTBO KaxKOrO MYCYJIbMaHHHa BepUTb B 
HHX MW TpakTHKOBaTb HX. CaMbIxX HW3BeCTHbIX TpeyqaHuit OYeCHb Malio. 
OWeHKH UX KOIMYeCTBA BAPbUPyIOTCA OT eCcATKa JO BOCbMHJeCATH T10- 
BeCTBOBaHHH. 

CyllecTByeT KaTeropua «H3BeCTHBIX TipeqaHuli», MepeaHHBIx Ta- 
KMM KOJIMYCCTBOM paCCKa34HKOB, KOTOPOrO HeOCTaTOUHO, UTOOBI 
YTBepKTaTb “IOTHYeCKYIO HEBO3MO2XKHOCTb» HX cropopa O dPasbcuduka- 
IMM. Ora KaTeropua BKIHOYAeT HeEOOMbIUIO0e KOJIMYECTBO XaIMcoB (MeHee 
cTa), JOCTYMHBIX B TpaqMIMOHHbIX HCTOUHMKaX, 4YTO C MpakTHYuecKol 
TOUKH 3peHHA OrpaHH4NBaeT UX IpaBoBoe BJIMAHHE. 

Kateropua xajjucos, KOTOpad BKIO“aeT B ceba MOTaBAIOWIee 
OOJIbIIMHCTBO TIpopoyeckux TpeyqaHuli, 3TO KaTeropuA xaHcoB axad (c 
ONHOH Wemoukow Mepeyaqu). Bce WikONbI UCIaMCKOrO IIpaBa, 3a HCKJIIO- 
4YeHHeM HeKOTOPbIX MYTa3HJIHTOB, B (POPMHPOBaHHU CBOeTO (PUKxa OMH- 
PaJIMCb MMCHHO Ha 9TOT BH. OTO MOBECTBOBAHHA, TlepeyaHHble yepe3 
OWHY WIM HeCKOJIbKO «ijeHO4eK TOBECTBOBaHHM»> C HeOOJIbIIMM OTJIH- 
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4qHeM B CJIOBECHBIX (bopMyMpoBKax. IIpoteaypbi IpoBepKH MOBeCTBOBA- 
TejleiH H MOBECTBOBaHH MOApoOOHO u3y4aroTcaA HayKOli oO xagucax. Io- 
BeCTBOBaHHe JOJMKHO ObITb WeHCTBUTeIbHbIM C TOUKH 3peHHA WelOuKH 
ero paccKa34HKOB (ac-canad) HW coxepxKaHus (atb-mamu). UToObI CuuTAaTb 
colepxaHve xajiuca IIpHeMJIeEMbIM, OCHOBHbIe erO KPHTepHH JOJDKHBI 
ObITbh JIMHTBUCTH4eCKH IIpaBHJIbHbIMH HM He HaXOAMTbCA B «IIPOTHBOpe- 
4quM> C JpyrHMu xayMcaMu, «pa3syMOM>> WIM «aHallorMei». OnHako Ha 
IIpaKTHKe MOJVIMHHOCTb xajca (ac-cuxxd) OWeCHMBaacb TOJIbKO 110 Ie- 
TouKe TepesaTanKoB (ac-canao). Pa3iw4ud BO MHEHHAX TIP OleHKe ca- 
Haddad VMelM MocneycTBuA Ia Mcnamckoro mpaspa. B cxeme 4.6 mpuBe- 
JICHbI OCHOBHbIe KPHTepHH IIpHeMJIEMOCTH Canada HU mamua. 


IlopecTBoBaHns 43 CyHHbI 


C oqHOoN 
M3BecTHBIe Wenoukow 
lepewaqu 


AOcosiroTHBIe Hezeiicrsutenb IIpaxtuecku 
: JleticrantesbHbI 1 nelicTBHTexbHBI, 
HbI, €CJIM O7{Ha 


wenouka 
(My’ ra3mmre1) 


Han6ostee 


U3BeCTHBbIe 


Oe3ycuIOBHBI HO He aOcosKOTHO 
(3axuputsi) (Bce octambypie 
IIIKOJIbI) 


Cxema 4.5, Budvl npopoweckux nogecmeoeanull no KoNUYecmey UX pac- 
CKA34UKOB. 


3axUpuTbI CUHTAIOT TIpesaHuA «HaexKHbIMM>> H «aOCOJIOTHbIMH)», 
TO CCTb «{CHCTBHTCJIBHBIMM JIA TI1paBOBOrO pellieHHA» H «HeOOXOAMMBI- 
MH JIA TpaBHIbHOM BepbD», Wake CCIM OHH HMCIOT TOJIbKO OJHY wWe- 
mouky mepegzaun. Bee ocTasibHble WIKOJIbI CHHTAIOT HX OOOCHOBaHHBIMH C 
TOUKH 3peHHA paBa, HO He 4acTbIO HCaMcKoro BepoydeHHa. HexoTopsre 
MYTa3HJIMTbI pa3rpaHH4MBaloT BbICKa3bIBAaHHA MU eicTBuA (BKIIOUAA 
yTBepxKeHHe eicTBHeM), NepejjaHHble B xayuce. JleicTBHA, 10 HX MHe- 
HHIO, He ABJIAIOTCA JCHCTBUTCIBHBIMU IIpaBOBbIMH OOOCHOBaHHAMH (KO- 
TOpbie HeEOOXOAHMO COOIOaTb KaxKOMY MYCYJIbMaHHHy), 3a HCKIIOUe- 
HHeM TeX, KOTOPbIe KacalOTCA COBepleHHA OOpAAOB MOKTOHeHUA (‘uba- 
oam). C pyro CTOpOHBI, OHH CUMTAIOT «BbICKAa3bIBAHHA> JCHCTBUTEeIIb- 
HbIMH IIpaBOBbIMH OOOCHOBaHHAMH HW OOPATOB MOKIOHeCHHA, H MUPCKHX 
nen. Bompoc sMlIb B TOM, Kak guddepenunpoBatb ‘u6adam wu 
My’amajam. bosbIIMHCTBO IWKOJI Woarayu, 4TO ‘ubadam 3TO BellIM, KO- 
TOpbile «He MOFyT OBIT pallWOHAaIM3HPOBaHbI>, OHAKO U 3TO TpeAMo0- 
%KCHHE BCE Cle OCTABJIACT BOIIPOC OTKPBITEIM. 
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JlocToBepHbii xayuc 
C OAHOM Wenoukon Mepeqaun 


YesIOBHA HajlexKHOTO 
nepeqaTunka (colka) Wenouku 
(ac-canao) 


YcOBHA ayTeHTHDUKALHH 
cosepxKaHHs (CbIXXa GJlb-mamn) 


----| [IpasumbHoe nocTpoeH- 


Jia Tepeyauu HBle C MIpeWo7KeHHA 


yCJIbInMaHuA 
xajJIuca 


xayuca 


3penocTb 
IIpeorrBanue Hayexuaa 
B Mcname TlaMATb 


Buaroyvectue 


He «IIPOTHBOpedHTb»> 
«HaTO@oKHBIM> pe aHiaM 


3pesocTs He «npoTuBopeyHt» 


aHallorHu (y MasIMKHTOB) 
(pa3Be 4TO TlepeqaTaHK 
qdbakux: y XaHaPuToB) 


ae He «mpoTuBopeyutb» 
«pa3yMy» TIM «OrbITy» 


 ceieaienienies Sima ated 


Se ee 
! 
! 
1 
I 


He «mpoTHBopedHTb» 
TOMY, UTO IpakTHKyeT 
TlepejaTaHK 


HajexHas 
TlaMATB 


Cpa3b ero/ee 
lemoukH 


‘eslestentestosterts Lenlgetentetoston! plestestertententes lestenttestentent deel 


Cxema 4.6. Ycnoeua nposepKu nogecméoeanull C OOHOU YenouKOU nepe- 
Oauu 6 MpaduYyUoHHOU HayKe O XAOUCAX. 


Jlopepue K Wermouke MOBecTBOBaTesIei ABJIAeCTCA YCIOBHeM JIA 
IIpHBeyeHHA (xa) WIM W3y4eHHA xXajca, C YeM B TIPHHIMMe COriacHbl 
BCe WIKOJIbI mpaBa. [1a TOTO YTOObI CUNTATbCA HOCHTeeM Xayuca, pac- 
CKa34HK JOJDKCH OBITb 3pelIbIM (OOJIbIIMHCTBO COrIaCHbl C BO3pacTOM 
CeMb JIeT) MH HMeTb HayexKHY!IO WaMATb (a3-3a6m). AroObl mepeyatTb xa- 
JMC, pacCKa34nHK JOJDKeH ObITb 3PeJIbIM, MYCYJIBMaHHHOM, Oslarouectu- 
BbIM, MHMCIOLIHM HajexKHY!O IlaMATb M MUMeTb HelpepbiBHy!o (mymmacu.z) 
yenouky WepefzaTankos/yuntenelt Mexay HuM u IIpopokom. Tounaa 
cneuuukaluaA KaxKTOTO W3 THX YCNOBUM ABJIAeTCA IIpeMeTOM pa3JIH- 
qui BO MHeCHHAX Cpe YYeHbIX B OOACTH Xa{HCoB axKe B paMKax OJI- 
HOM MpaBoBOl WIKOJIbI. bosee Toro, CyWIeCTBYIOT 4eTKHe pa3JIM4HA B OT- 
HOWCHHM paccKa34HKOB, KOTOPbIM JOBepAIOT CYHHHTCKHe LIKOJIbI (Ma- 
JIMKUTHI, WapWuTbl, XaHaPuTbl, XaHOaIMTbI HU 3aXHPHTbI) WMNTCKHe 
(mKadapuTBI WU 3aliquTEI). Y uOaqHTOB TakKxKe eCTb CBOA rpyniia WOBe- 
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PeCHHBIX paccKa34quKoB. CyHHHTCKHe LIKOJIbI JOBepAIOT BCe€M CIIOBYK- 
HUKaM HW UX MOCIeAOBaTeIIAM, B TOM YHCIIe HMaMaM «LIMHTOB» HM yaeHH- 
KaM CHOJBMWKHHKOB — HOayMTaM (KOTOpBIe, Kak OOBACHAOCb paHee, ObI- 
JM OO03HAYeHEI KaK IWHUTEI HM HOaHTBI Tocie PopMHpoBaHHA COOT- 
BeTCTBYIONIMX WKO). OHakO Oouee MO3HHe MOKOJCHUA WIMUTOB, HOa- 
J{MTOB HU MyTa3HJIMTOB y>xKe He paccMaTpHBAaIOTCA CyYHHHTaMH B Ka4decTBe 
3aCIWKMBAIOIHX JOBepUA TepesaTaHKOB XaHCOB H3-3a CBOMX IIpeio- 
laraeMBIX “HHHOBALM» (6ud’a). C Apyrovt CTOpOHEI, J>KadapuTHI Hi 3aii- 
JMTbI He IIpHHUMAIOT peanut CMOABYXKHUKOB (3a HCKJIIOUCHHeM Tex, 
KOTOpbIe CUHTaIMCch YacTbIO cembu IIpopoka, uM al alb-beum). ITO 
CBA3aHO C KOH@JIMKTOM MexKYy “AH, c OHO cTopoHst, Hu My'aBnei u 
‘AulmeH — c Apyroli, KoTopbiii IpHBell K rpaxkKqaHCKOM BOMHe HM Tak 
Ha3bIBaeMOH «OMTBe BepOsIOZa» (OuTBe «JKaMamb») B 37 r.x./ 657 r. 
TeM He MeHee, B OOJIBLIMHCTBe CiIlyy¥aeB MpaBOBble PelieHHA, MIPHHATHIC 
Ha OCHOBaHHH MOBeCCTBOBaHH H3 WIMHTCKHX HCTOUHMKOB, OUCH MOXO%KU 
Ha CYHHUTCKHe MOCTaHOBJICHHA (3a HCKIIKOUCHHEM HCKOTOPbIX He3Ha4H- 
TCJIBHBIX pa3xIH4Hii B PUKXe, He TpeBOCXOAALMIMX pa3zIH4HA MeX*KLy JIO- 
ObIMM JBYMA CYHHUTCKMMH WkKoaMH). Ha Moi B3riay, pasiM4naA MEXxKLy 
CYHHUTaMH VM WHMTaMM OBI HW OCTaIOTCA B OOACTH Kalama UW MosM- 
THKH, peub UAeT O MOMHTHYCCKHX pa3IM4MAX BO B3IIATaX CiMOABYKHH- 
KOB B CBA3H C rpaxkJaHcKoH BOMHOM Mocie yOulicrBa ‘YcmMaHa. DuKx 
HOaqMTOB TakKxKe O4CHb TOXO%K Ha (MKX OCTAJIbHBIX WikKOM McnamcKoro 
lipaBa, HECMOTpaA Ha HCTOpHYecKHe MOUHMTHYeCKHe pa3sIM4HA MeKLy HH- 
MH. 

IlocnequHee ycuoBve MIpHHATHA TepexaTuuka xayuca — cioco6- 
HOCTb JOBeCTH Wemouky MepezaTankos/yuutTese 40 camoro IIpopoxa — 
ABJIACTCA BONPOCOM 3HA4HTeIBHBIX pa3sHoriacui Mexyy wKoNamu VMc- 
ylaMckoro tpasBa. Llenouku c OTCYTCTBYIONJMMU 3BCHbAMHM B CaMOM Haua- 
le, CepeMHe WIM KOHIe MMeIOT pa3JIM4Hble CTeMeCHH JOBepuA HU pasHbie 
Ha3BaHHA B HayKe O xayucax. HalpumMep, xaquc mypcailb (KOTOpBI 
Iipey{ctaBideT CoOoM MOBecCTBOBaHHe, TepeqaHHoe HelocpexCTBeHHO OT 
IIpopoka 6e3 yMOMMHaHHA TpOMexKYTOYHBIX MepesaTanKosB/ CHOTBMKHH- 
KOB) 3HA4HTCJIBHO TOBIMA Ha pacxo*eHHe BO MHeHHAX. Ilosniuu pa3- 
HbIX I[paBOBbIX WIKOJI OTHOCHTEIbHO XaHCOB Mypcallb pacxoyATca (CM. 
cxemy 4.7). ManukntTbi 1 XaHa(*uTbI IpMHUMAaIOT HX TOJIbKO OT YUCHHKOB 
cnogxBwKHuKos. Am-Uladuu He IpHHuMal TakKHX XaHCOB, 3a HCKIIOUe- 
HHeM CilydaeB, KOra HMeJIMCh NOATBeEpKAalOlve TOKasaTeIbCTBa, Take 
Kak llepeyjaua OAHOFO HU TOTO 2%Ke Xaquca ApPyruMu WenoukaMu (axe ecu 
OHH TakxKe mypcailb). JpkadapuTei U 3a {UTbI IpMHUMAarIOT UX TOJIbKO OT 
CBOMX aBTOPHTeTHBIX HMaMoB. AxMay, HOH XaHOal C4NTAaeT, TO Mypcab 
ABJIACTCA «CIIAOIM» C TOUKH 3PeCHHA MOZIMHHOCTH, HM MOITOMY He UC- 
IIOUIb3yeT CFO, CCIM HET Apyroro MoAoOHOrO ToBecTBOBaHHA. Tem He Me- 
Hee, OH OTMaeT xajMcaM mypcalb TpeqWouTeHve Tepe ApyruMu BTO- 
PHUHBIMH OKa3zaTeIbCTBaAMH (TaKHMH Kak, HaliIpHMep, aHayiorns). 
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II[pepBannas Wenouka NepeaTanKoB (a1b-Mypcalb) 


CraOpte/ 
JjocroBepHpie 
HegocropepHpie 


XanOasMThI 


Jlocrosepuetie mpu 
yCOBHAX 


MasmmkuTsi 
XaHaduTsl 
nutes 


IWaguutsr 


Cxema 4.7. IonoocenuA neKomopvix npagosvix wKO OMHOCUMeIbHO 
xaouca MypCcalb. 


UtTo kKacaeTcd CaMHX MOBeCTBOBaHHM (CTeleHH dxad), TO OHH 
JOJDKHBI OBITh MepeaHbl B MOJHBIX TpewoxweHuAX. boee Toro, OHH He 
MOTYT IIPOTHBOPeYHTb APyrMM «Hajle2%KHbIM>> TOBCCTBOBAaHHAM WJIM aHa- 
JIOrHAM (COrIacHO MHCHHIO M@JINKMTOB, HM eCJIM paccKa34HK He ABIIAeTCA 
qbakuxom, corjlacHo xaHadutTaM). OHM TakxKe He JOJDKHbI IpoTHBOpe- 
4UTb WpakTHKe WIM yOexTeHHAM CaMOro TlepeqaTuMkKa, COrlacHo MyTa- 
3MIMTaM. OWHaKO, Ha MOM B3TIA, CaMO OlIpeseueHve «MIpoTHBOpedHa», 
«HaJl@xKHOCTH» H «pa3yMa»> B TpaMIMOHHBIX WIKOax papa TpeOyerT 
«punocodckoro OOHOBIeHHs). bomee Toro, ycOBHe, 4YTO «pa3yM>> He 
JOJDKeH IIPOTHBOPe4MTb MOBeECTBOBaHHAM, TpOOJeMaTH4HO, MOCKOJIbKY 
ajIb-la3asIM HU pyre FOPHCTHI, BKIIKOUMIIM B OlpeyeseHue pa3yMa TO, 
«4TO IIPHeMJICMO C TOUKH 3PpeHHA 3paBOro CMBICIIA UM OMBbITA»». 

B cielyrolleM pa3elle paccMaTpHBaloTca JIMHTBUCTH4eCKMe HH- 
CTPYMEHTBI, HCIOIb3YeMble pa3JIM4HbIMH WIKOaMU WpaBa pu MpHHATHU 
pellieHHit Ha OCHOBaHHH MepBHYHBIX TEKCTOB/HCTOUHUKOR, IIpeCTaBsIeH- 
HbIX B 3TOM pa3zelie. 


4.2. JHHTBHCTHYECKHE JOKA3ATEJIBCTBA 
HA OCHOBAHHH THCAHHH 
Kpartkuii 0630p 


Kora paBoBeybI TOBOPAT O «LOKa3aTeIbCTBe» H3 KopaHa win 
TIpopoyveckoli TpaMWMH, Ha CaMOM Jee peyb UAeT O NOCTAHOBJIeCHHH, 
KOTOpoe BbITeKaeT H3 ONpeeIeHHOrO BbIPaKeHHA, COepxKallleroca B 
ate WIM xajuce. BeipaxkeHua, WIM «TepMHHbD», KaCCHPUMMpyrIoTcA C 
TOUKH 3PeHHA ACHOCTH (6yOy), 3HadeHHA (Ow1A1a) WU OXxBaTa jelicTBHA 
(wymylb). ITH BbIPAKeHHA UM MeTObI V3BIICEYeHHA U3 HUX 3HaUe- 
HH/MOCTaHOBJICHHH Upe3BbI4aHO BaKHBI JIA Bcex wKON UcnamcKoro 
lipapa. C pa3BHTHeM IIpaBOBBIX LIKOJI HW pacTylWleH MOMMyJIAPHOCTbIO Cpeyu 
TipaBoBeoB rpeyeckoi musocomun, oO cBOeMy cOJep»xKaHHIO MU CTPyK- 
Type 9TH KiaccuukalMn OKa3zaIMCb TOXOKHMHM Ha pa3jlesIbl “KOHLEeTI- 
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IH (macaéeypam) B CpeHEBeKOBBbIX TpakTaTax IO JIOrHKe, KaK OOBSAC- 
HAeT JAHHBIM pa3yed. 


Kaaccu@ukauus TepMHHOB/BbIpaKeHni 


TepMHHBI C TOUKH TepMHHBI C TOUKH TepMHHBI C TOUKH 
3peHHA ACHOCTH 3peHHA 3HadeHHA 3peHHA OxBaTa 
(6yoyx) (Ounsna) (wymyb) 


Cxema 4.8. Knaccuqbuxayua mepmunoe/evipancenull C MOUKU 3peHUA AC- 
HOCMU, 3HAYeHUA U Oxeama. 


Acnvocmb 

Bcemu ma3xa6amu tipwHatTa OnHapHad KilaccHuKalMA BbIpaxKe- 
HH, KOTOpad WeIMT UX Ha «ACHbIe» WH «HeACHBIe». Jlanee MpaBoBebI 
pa3eIMIM ACHbIC TCPMHHBI Ha YeTLIPC YPOBHA ACHOCTH, YHOPAOUMB UX 
OT HaHOosIee JO HAMMeHee ACHBIX: «HETKO BbIPAKCHHBIe» (wyxKam), «AC- 
HbI€ TeKCTbD> (Hacc), «OUeBHHBIe» (3axup) WU «pazsbaAcCHeHHble 
(uyqaccap). JanHoe pa3yeseHue OcyHlecTBJIeCHO Ha OCHOBe Tpex KpUTe- 
pues, 4 HMCHHO, BO3MOXHOCTH cllewnpuKalHU (maxcuc), WATepipera- 
IH (ma ’eub) U OTMeHBI (Hacx). 

Uerko BbIPaxKeHHbIN TePMHH — 9TO ACHOE BbIparKeHHe, KOTOPOe 
«He HYKWaeTCA B KAaKMX-IHO0 chenyMpuKalMAX WIM MHTeplipeTaluAx», 
«J{OKa3aHO, UTO OHO He ObIIO AHHYIMPOBaHO» (T. €. OTMCHCHO BO BPeMA 
IIpopoxa). 


TepMHHbI 


(c TOUKH 3peHHA ACHOCTH) 
ae a aa a aa a ae Fa Re a oe a 1 
! 
! 


Hescnpre 
Uy. Hescupie 
(xagu) 
Cnf HeowHo3Ha4uHEle 
(uyuKalb) 
ore OGoOmeHHbIe/CAOKHBIC 
(ayootcmab) 


Pa3bacHeHHBIe eos TpyaHO TIOHMMaemBIe 
(uyqaccap) (mymawa6bux) 


SAcubre 


Uerko BbIpaxkeHHbIe 
(uyxkam) 


SAcHbIe TEKCTHI 
(Hacc) 


OuesnyHbIe 
(saxup) 


(deniteiaieds lotteieieiens Weleieietene ta Se 
1 
i 

(delmiateiaieds eiateieieieds Waieieieiee tha Ss 


Cxema 4.9. Kaaccuquxayua CACHBIXY U KHEACHbIXY MEPMUHOB. 


OTOT THII TepPMHHOB CUnTaeTcA HaMOosIee CHJIbHBIM Cpe BCex 
OCTAJIBHBIX, OH CaM OlIpeyeuaeT, MHTeplipeTupyeT WIM WaxKe OTMCHACT 
«IIPOTHBOMOOXKHbIC> BLIPAKeCHHA. XOTA HU 3CCb YCOBHA «OKA3AHO»), 
4TO He ObIIO “AHHYIMPOBAHO», WIM «IIPOTHBOMOOXKHbIC> BbIPAKeHHA, 
BBI3bIBaIOT BOIPOCbI, IOCKOJIbBKy OTMCHa H IIpOTHBOPeUHe 3axABJICHbI He- 
OOOCHOBAaHHO HU HeMOCIeAOBAaTeIIbHO, Kak OyeT OOBACHEHO T103%Ke. 


Bo3MO2KHOCTB Bo3MO2KHOCTb Bo3MO?KHOCTB 
i i eee 


Paes | 
Paes | aoKeCHHBbIM 


SCHEIN Se 
KpOMe Kak C 
AOKa3aTeCIIbCTBOM 


fOuesumupit [a Cd —“‘;i‘iC Ms §@= Cd 
Pa3baHeHHBIM | 3aBHCHMO OT «pa3bACHAIOMerO»> JOKa3aTeJIBCTBA 


Cxema 4.10. Kaaccuquxkayua AcHbix mepmuHoe 6 CoomeemcméuU C 603- 
MOoCHOCMbIO UX CneyUuqduKayuu, noemopHou UuAMepnpemayuu u om- 
Menobl. 


ACHBIM «TeKCT» (Hacc) — 93TO 4eTKOe BbIPaxKeHHe, HO OHO Tak7Ke 
MOXeT ObITb YTOUHCHO C MOMOMIbIO Apyroro BbIPAxKeHHA. ITOT BH BbI- 
Pa@KeHH TaK2Ke MOXKET OBITS OTMCHEH C MOMOLIbIO «IIPOTHBOTOJIOXKHBIX)»> 
WOKa3aTesIbcTB. OcHOBaHHAMH JIA YTOUHCHHA, HHTeplipeTalMu WIM OT- 
MeCHBI HACC MOTYT CIIWKUTb Wpyrve BbIPaKeHHA H3 KATeTOpHU Hacc WIM 
*Ke MyXKaM. ITOT YMCTO JHHTBHCTHYeCKHH MOAXO K yCTAaHOBJICHHIO 
IIPHOPHTeTOB HM IIPpHMCHCHHIO JOKAa3aTeIbCTB OFOOpeH OOJbIMHCTBOM 
IIpaBOBbIxX WiKO. Tem He MeHee, HEKOTOPIe y4eHble pesarasu WoKa3a- 
TCJIbCTBa 3a IIpeeyaMH QH-HACC, KOTOPbIe CHOCOOHEI «OMMOHHpOBaTb»»> 
aH-Hacc, HallpuMep, UHTepec (waczaxa) u obsryaii (‘ypqd). Harpumep, 
BexqyMMH xanOaMTCcKHi MpaBoBey at-Tyu oTAaBall WpeyMouTenue ab- 
Maciaxa Tepe, KOHKPeTHBIM TeKCTOM Hacc; a BeyuMi xaHaputTcKuii 
mpapopeyx M0n 'AOuguH orpanw4uuBal 3HadeHHe aH-Hacc Tocpe]{CTBOM 
ailb-‘ypq). ITH MHCHMA CTAaBAT Cepbe3HbIM BOTIpOC 06 «aOcoOTHOCTH» 
IIpOBO3TalleHHOrO BCeEMH IKOJIaMH IpaBa IIpaMOro 3Ha4eHHA AH-HACC, 
4TO IIPHBeO K 3HAYMTeIBHOM HeTHOKOCTH B YCIIOBHAX TOCTOAHHO MeHA- 
FOLWMXCA peal (a7b-eaku’). DTOT MOMECHT OYCHb BarKeH HW paccmaTpu- 
BaeTCA HAMM B KOHTeCKCTe “OTKPbITOCTH» cucTeMbI Mcramckoro mpasa. 

Creqyrouluii ypoBeHb «aCHOCTH» — 9TO «OUeBHAHOe 3Ha4VeHHe» 
(a3-3axup); TOIbKO B XaHa*UTCKOM ma3xabe OH OlpeyelaeTca Kak OT- 
JleIbHad OT aH-Hacc KaTeropua. CormacHo xaHautaM, pa3Hulla MexKLy 
aH-HaCC VW a3-3axup 3aKIOUaeTCA B CJIeNyIOWIeM: «3Ha4eHHe aH-Hacc 
Tloyqpa3syMeBaeTcaA B TeKCTe, B TO BPCMA KaK 3HAaYeCHMe a3-3axup TIOHN- 
MaeTCa KaK BTOPHYHbI WoATeKcT». [IpumMeHenue a3-3axup B IpaBe TakxKe 
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ABIIACTCA «HAJ@KHBIM»>, CCIM AH-HACC VIM MyxXKaM He «IIPOTHBOpeyHT»»> 
emy. CaMbIii HH3KHM ypOBeHb ACHOCTH — 9TO TaK Ha3bIBaeMbIl «pa3bAc- 
HeHHBIM»> TepMHH (alo-myqaccap). oy HUM TpaBoBebI MOApasyMeBaloT 
HeacHoe BbIPAKeHHe, KOTOPOe OOBACHACTCA JPYrHMU ACHBIMH. YPOBeHb 
ACHOCTH T1OCII€ pasbACHCHHA 3ABHCHT OT YPOBHA ACHOCTH OOBACHAIOMETO 
TepMHHa, Oyb TO MyYXKaM, QH-HACC WIIM a3-3axup. 

IIloqo06HbIM O6pa30M, MpaBoBeybI AeAT Ha YeTLIPe KaTerOpHu «He- 
sICHbIC TEPMHHBI»> (2atip alb-6aOUu), B 3ABMCHMOCTH OT TOFO, BbITeKaeT JIM 
«HEOCTATOK ACHOCTH»> H3 CTPyKTypbl CaMoro TepMHHa WIM Ciepsi ero 
IIpHMeHeHHA, T. €. Ero CIOCOOHOCTH BMelaTb ONpeesIeHHble 3HayeHHA. 
Uerbipe KaTeropHi HeACHBIX BbIPAKeHHM CleayouMe: HeAcHBle (xaqdu), 
HeOJHO3HA4Hble (uwywikalb), OOOOMIEHHbIe (myd2cuMaib) U TPpyRHOMOHH- 
MaeMBble (wymawaoux). 

HescHbii TepMHH ABJIACTCA TAKOBbIM C TOUKH 3peHHA OXBaTa ero 
3Ha4eHna. Hanpumep, mpaBoBebI pa30llIMcb BO MHeCHHAX 10 TOBOLY 
TOrO, OTHOCHTCA JIM BbIPAKeHHe «BOP», YIOMAHYTOe B asTe 5:38, K «MO- 
I@HHHKaM>> HW «Mara3HHHbIM BopaM>. Kax yaad UIKOsIa papa OTBeTHJIa Ha 
9TOT BOIIPOC, OMMpasAch Ha CBOIO METOAOJOFHIO pacCMOTPeHHA MOAOOHBIX 
BbIpaxeHui. XanaduTe (kpomMe Ady lOcyda) He BKOUAaIM «Mara3HH- 
HbIX BOPOB)» B KaTerOpHIO «BOPOB» 13-34 «pa3HHIbI B Ha3BaHHAx». B 
3TOH TOUKe 3peHHA ABHO yCMaTpHBaeTca OyKBasIM3M (xapqduus). C mpy- 
roi cropousi, Manux, Wlapun vu AxMay canta caMo «3HaueHHe Kpa- 
%KM> KPHTepHeM JIA TOTO, YTOObI CHHTATb KOTO-JIHO0 «BOpoM». OHM a- 
jlee yYTBepxK aH, YTO STO «3HAYeHHe» OIDKHO beITh «OMpeeJIeHHBIM 110 
oOBruarO»». 


IIpuuuna HeACHOCTH 
Crpyktypa OxBart 
Hescuprit J 
HeoqHo3Ha4dHblii J 
Oodo6uleHHEIi J 
TpyHOMOHMMaemBIii V 


Cxema 4.11. Knaccuqbuxayua 6u006 HeAcnbix ebIpaaceHull Ha OCHOBAHUU 
NpuYUHoI UX HEACHOCMU. 


AHaJIOrH4HO, COBO «yOniilja» B xafuce: «yOuiilja He HacyleayerT 
[or yOuTEIx]». Tlogpa3yMeBaeT JIM 3TOT TepMHH TakxKe «yOnilty m0 
olmHOKe», «moO HaylleHHio» WIM «cCoyyacTHHKa yOuiicTBa» — MHeHHA 
pa3yemumucb. Hanpumep, aw-LWadu'u mpuMenal TepMuH «yOuiila» KO 
BCe€M COBepLIMBIIHM yOulicTBO, Oyqb OHO IIpeqHaMepeHHBIM WIM HeT. C 
upyroi cropousi, Mask HactTauBasI Ha TOM, 4TO JIA COBeplieHHA yOuii- 
CTBa JlOJDKHA OBIT «eIb/HaMepeHHe» 4eIOBeKAa, a CIeOBATCJIbHO, ITOT 
TepMHH He IIpHMeHHM K «yOuiicTBy 0 omwMOKe». MHeHve xaHaduToB 
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OCHOBaHO Ha OyKBaJIbHOM 3Ha4eHHH cioBa «yOuiilla» — coBeplIMBIInit 
akT yOuiicTBa KaK TakOBOrO. TakKHM OOpa30M, eCJIM YeOBeK COBepLIH 
yOulicTBo, — He3aBHCHMO OT TOTO, CJesIaI OH 3TO HAMepeHHO MIM HET, 
— CKa3aHHOe B Xajce IIpHMeHUMO K Hemy. B MpoTHBHOM cyly4ae, TOT 
TepMHH K HeMY He OTHOCHTCA, Wake eCIH OH WpesHaMepeHHO TOMor 
yOuiie copepuimMTs yOulicrBo! OTo mpuMepbl pellieHHit, IpHHuMaeMBIx 
TIpaBoBeaMu TIpOcTo AIA TOrO, YTOObI CeOBaTb CBOUM (PyHAaMeHTAalIb- 
HbIM JIMHTBHCTHYeCCKHM TeopvaM. OO OTpHMaTesbHbIX MOCIeACTBUA T0- 
WOOHBIX «MOCTAHOBJICHHM JIA BbICIIMX Welle (wakacud) ciipaBeyyIN- 
BOCTH H COMMaIbHOrO MopsAyKa MO%KHO CYAHTb 3 JByX IPHBeeHHBIX 
BBILLe IIpHMepos. 

HeoqHo3Ha4uHbiit (CTpyKTYpHO) TepMHH (MywKaJb) NOLpasyMeBaeT 
Oosee OFHOTO 3HAYeCHHA, MW erO KHEBO3MO%KHO MIOHATb, KPOME KaK C TI0- 
MOL[bIO BHEIWHUX JOKa3aTesIbCTB». KylaccH4eCKHM IIpPHMepoM ABJIAeTCA 
COBO «ilepHOybD» (ap. Kypy’), yHOMAHyTOe B asTe 2:228. IIpaBossre 
UIKOJIbI pacCXOJATCA BO MHCHHAX M10 MOBOAY 3HaYeHHA STOO BbIPAKeHHA 
13-38 Pa3HHIbI BHCWIHHX JOKa3aTeJIbCTB, KOTOPbIe OHH HCIIOMb3YIOT IA 
ycTpaHeHua JBYCMBICeHHOcTH. TakuM oOpa30M, HX pa3JIM4uHe B 3TOM 
IIpHMepe CBOJUTCA K MX pa3JIM4HIO B MCTOAOJIOIMH paccCMOTpeHHA Tex 2Ke 
«IIPOTHBOMOJIOXKHBIX JOKA3ATEJIbCTB». 

«OOoOMIaOlMi TepMHH (wydsIcualb) — ITO BbIPaxKeHHe, CMBICII 
KOTOPOFO BKIHOUAeT PAL CHTyalMii MW MOCTAaHOBJIeCHHU HM KOTOPOe Hy%Ka- 
eTCA JIA PasbACHCHHA B APyrux BbIPAKeHHAX VIM OKA3aTeJIbCTBAX. 
Hanpumep, TepMHHbI «“MOJINTBA»> WIM «asIOMHH4eCTBO», YIIOMAHYTBIC B 
IIMcaHuAx, OOOOMAIOT PA MOAPOOHBIX MpewMMcaHHi, W3BeCTHBIX V3 Wpy- 
rux TekcTos. IIpapopeybl yTBepxarOT, YTO MOCce MOACHEHHA BbIpaxKe- 
HHe MYOMCMQ/1b CTAHOBUTCA ACHBIM, T. €. IHO0 Hacc, 1MO00 myxkam, M00 
Myqaccap. 

Hakonell, 10 «“TpyHOMOHHMaeMbIM»> TePMHHOM (uymawabux) 
Tloyqpa3syMeBaetca apaOckoe BbIpaxKeHHe, KOTOPOe HeBO3MO%KHO IIOHATb 
«pallMOHaIbHO», KaK yTBepxK aM topucTI. Hanpumep, oTZeubHEIe apad- 
ckKHe OYKBBI, YIOMAHYTEIe B HavasiIe HEKOTOPHIX TiaB Kopaua, u BbIparKe- 
HHA, HCIOJIL3YeMble Wid omMcaHuA bora B «4eIOBeEKOMOOOHBIX»> TepMH- 
Hax. UTOObI MpOACHUT 3HAYeHHA «“TPyHO TOHHMaeMBIX> BbIPAaxKeHHit, 
HeoOxoyMMa MHTepliperalua, WIM ma ’eub. 

Ha Moii B3ria, IpMBeeHHbIe BbIMe KIaccHuKalun ACHBIX HW He- 
ACHBIX BbIPAKeHHH Wpou3BoNbHbI! UpwanHa Takoro MOero «paHKasIb- 
HOTO» B3rAa 3aKOUaeTCA B TOM, YTO pa3sHHla MEXKAY ypOBHAMH yx- 
KaM, HACC WM 3axXup 3aBMCHT OT BO3MOXKHOCTH chelyMpuKalMn, HHTepripe- 
TallMU MW OTMCHBI, Kak yTBepxK aM IOpuCTEI. Tem He MeHee, OecuncsIeH- 
Hble IIPHMepbI M3 MpaBoBoli JMTepaTypbl pa3ssIM4HbIX WIKOJ MOKa3bIBaloT, 
Y4TO MOUTH KaxK_Oe BbIPAKeHHe MYXKaM WIM HACC CTAHOBUTCA OObCKTOM 
pa3Hormacui 10 MOBOY TOTO, OBO JIM OHO YTOUHeEHO, HHTeplipeTupo- 
BaHO WIM OTMeCHeHO JpyrMMu BbICKa3bIBaHHAMH. IlosTOMy KaTeropuHu 
MyXxKaM, Hacc VM 3axup CBOAATCA K OAHOM KaTeropun a3-3axup, KOTOpAA, 
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eciIM U OyeT MHTeplpeTHpOBaThCA HIM OOACHATHCA, TO B 3ABHCHMOCTH 
OT «YPOBHA ACHOCTH»> OOBACHAIOMCrO BbIPAxKeHHA. TOUHO Tak %*Ke OOsIb- 
IUHHCTBO BbIPaxKeHHH MOryT CYMTATbCA KOOOOIMIAaOIMMH» HW HyKTaTbCAr 
B pa3bACHCHHH UX KOMIOHEHTOB, WIM «TpyHO MOHHMaeMbIMM>> HW HYK- 
JaTbCA B pa3sbACHeHHM UX 3HayeHHaA UT. DW. Mexay 9THMU KaTeropHaAMH 
HeT «eCTECTBCHHBIX» pa3sIM4ni. 


Cmoica 

Bropaa Kilaccuukalua TepMHHOB OCHOBaHa Ha 3HaveHHAX, WIM 
CMBICIax (Oud), KOTOpble B HUX BIOKeHbI. CymjecTByeT WBa Ba Ta- 
Koi Kiaccupukalwun — xaHadutckad u wWaduutTcKaa, — oOe oH O06- 
peHbI BCeMH WIkKOJIaMu papa. Ilocme ux aHasM3a A MIpHUled K BBIBOY, 
4TO O06 WIKOJIbI OOOPAIOT OUCH MOXO*Ky!O KaTeropH3al[Mio 3HadeHnit, 
OTJIMYAFOLYIOCA TOJIbKO pa3HbIMH CpeJCTBaMH BbIpaxkeHua. Cxempl 4.12 
u 4.13 HarmaqHo H300paxKaior KilaccupukalMu TepMHHOB xXaHaduTaMH u 
wadpuuTaMH, COOTBETCTBCHHO. 


Kuaccug@ukallia TepMHHOB (CMbICIOB/3HadeHHH) 
xanagutamMn (0u/12/14) 


IIporuBono- 
AcHbIe Henpsamoii ABHaA YrryujeHHoe JIO#KHOE 
BbIpaxKeHHA CMBICJI aHaslOrMa BbIpaxKeHHe 3HayeHHe 
(OunA1a ajb- (Ounana (KolaAc (Ounana ajb- (magdxym 
‘udapa) alb-uwuiapa) aJlb-a6a) uxmuda’) allb- 


Cxema 4.12. Kaaccuqukayua cmvici06 co2ztacHo xanaqumam. 


Kiaccugukauyua cmvicioe no xanagmumckou ukone 

CorslacHo xaHa®UTCKOMy .va3xaby, «ACHOe BbIPAxKeHHe» (‘Uubapa) 
IIPAMO M 4eTKO MOApasyMeBaeT OlIpeyeueHHoe 3HAYeCHHe, KOTOPOe MOXKeT 
ObITh MYXKaM, Hacc, 3axup U myqbaccap, Kak OObACHAOCh BbIIe. C Apy- 
TroH CTOPOHbI, «HeIIpAMOM CMBICID> (uwWapa) Toypa3syMeBaeT 3HadeHHe, 
OCHOBaHHOe Ha TOHHMAaHHH B3aMMOCBA3H MexK{y (KOCBCHHBIM) 3Ha4e- 
HHeM H pyruM (mpaMbiIM) 3HayeHvem. Harpumep, «aaT O Wourax» mod- 
pa3yMeBaeT (IpaMO), YTO Ha OCHOBAHHH COrIacHA CTOPOH OJDKHO OBITS 
HalMcaHo cormlalieHue; HO OH TakoKe MospasyMeBaeT (KOCBeHHO), 4TO 
WOroBop ropuyAMyeckH OOABaTeNIeH Id OOCHX CTOPOH Tepe CyOM, XOTA 
00 9TOM B ase TIpaMo He cKa3aHoO. J[pyruM IIPHMepoM ABIIAeTCA «AAT O 
COBeIaHH»> (HIM Wypa), B KOTOPOM IIpaxMo Tlogspa3syMeBaeTcA, YTO CHC- 
TeMa yIIpaBIeCHHA JOUDKHa ObITh OCHOBAaHA Ha COracHu Oe; HO elle 
OH KOCBeHHO yKa3bIBaeT Ha BaXKHOCTb «MOOTYCTHOCTH» H «Ipo3spay- 
HOCTH>> CHCTeMBI yiipaBleHHA. ITH [Ba IpHMepa HariAHO MpOAeMOHCT- 
pupopaiu, Kak IpaMaa UMIIMKauMA (‘UW6apa) paciiMpsaeTca 0 KOCBeH- 
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HOW (uwapa) MU MOKeT MOCHOCOOCTBOBAaTb CTOJIb HEOOXOAMMOMY paciliH- 
PeHHIO HW «KOCOBpeMeHHBaHHIO» MHTeplipetalui pesMrHO3HbIX TeKCTOB. 
CrleqyeT OTMeTHTb, YTO COrIaCHO BCeM IIKOJIaM, IpaMOH CMBICI ‘Ubapa 
UMeeT aOCOIOTHBIM MpPHOpUTeT Hajl KOCBCHHBIM CMBICJIOM ulwapa. bomee 
TOrO, 4eTKOe TpAMOe olIpeyemeHue ‘ubapa C4MTaeTCA OKOHYATEIIb- 
HbIM/H€COMHCHHBIM, B TO BPCMA KaK KOCBEHHOe Uapa — BePpOATHbIM 
(saHHu) WU, TAKUM OOpa30M, OCHOBaHHbIe Ha HeM ipesmMcaHua dop- 
MaJIbHO He BJICKYT 3a COOOM IOPHAMAeCKOrO «OOA3aTEJIBCTBA»». 

ABHaA aHaslOrHA (KoLAC OocauU) — 3TO CMBICI BbIPAKeHUA, TIpo- 
J{MKTOBaHHbIM «3 paBbIM CMBICJIOM»». HekoTopbie paBOBey{bI Ha3bIBaloT 
9TO «CMBICJIOM CMBICIa». HampuMep, 3alpeT «mpoeyaTb» To, YTO TIpH- 
HaJWIeKUT CHpoTaM, Oe3 TIpaBa Ha 3TO, KaK MOcTaHoBAeT aT 4:10, TakxKe 
Tloyqpa3syMeBaeT TpaTy HX OoraTcTBa JIKOObIM WHIM crocobom. J[pyrum 
IIPHMepOM ABJIACTCA CMBICII aTa, KOTOPBIM 3alipelaeT CbIHy WIM WOUepu 
«BOpyaTb» Ha CBOMX poyuTenei. «ABHad aHajlorMa)> MoOapasyMeBaet 
IIpHka3 HHKaKHM OOpa30M He IIPHYHHATh pOAMTeAM Bpeya. Ota tbopma 
aHasIOrHH MeHee POpMaJIbHa, UCM CHJVIO“H3M, H ee HMCHOUb3yeT OOsIb- 
UIMHCTBO yueHbIx. Kpome toro, MW6On Taiimusa ucrosb30BaI OOOCHOBaH- 
HOCTb «ABHOM aHaIOrHu» JIA KPHTHKU 3aABJICHHOM «OTpeyesIeHHOCTH» 
CMJIIOTMCTHYeCKON aHanorMu ApucToTess. 

Tlocnequeti uMIIMKalMei B KaccnukalHH XaHaPUuTOB ABIIAeTCA 
yIlyIJeHHOe COBO (UKMUOA) VIIM CIOBAa, KOTOPbIe, KaK MOCKa3bIBaeT TOT 
*Ke <3paBbIli CMBICI>, MOApasyMeBaeT BbIpaxkeHue. He3aBeplieHHOCTb 
— 9TO (bopMa KpacHope4uHa B apaOcKHXx BbIParxKeHHAX H POpMa JIBYCMBIC- 
JICHHOCTH, JOMycKarollad mpaBoBylo THOKOCTb, a TakxKe pa3yIM4HA BO 
MHeHHaAX. HampuMep, B BbIPaKeHHM «3alipell[eHoO BaM BCe TO, YTO yMH- 
paeT camo 110 ceOe» yilyljeHo ToApasyMeBaeMOe CIIOBO «eCTb»», T. €. 3all- 
pelljaeTca eCTb MepTBeYHHY, WIM %Ke COBO «HCIOIb30BaTb»», T. . 3alIpe- 
UJeCHO HCHOIb30BaTb B KaKOM-JIHOO BUC KOCTH WIM KO%KY %*XMBOTHOLO, 
KOTOpoe yMepsI0 camo 10 ceOe. B aHHOM IIpuMepe TepMHH «HCIIOJIB30- 
BaTb»> ABJIAeTCA Ooee OOLIMM, 4eM «ecTb». IlooTOMY MpaBOBble LWIKOJIBI 
IIpHepxKUBaIMCh pa3HbIX MHeCHH 10 TOBOAY Toro, KaKOM OJDKHa ObITb 
«3aMCHa)> JIA TIPOMyWCHHBIX COB: «OOmIei» HIM «KOHKpeTHOM». LInn- 
TBI MIpeqMOunTau «OOULYIO», B TO BPeMA KaK XaHaUTHI OFOOpAIM «KOH- 


KpeTHY!0>». 


Knaccugbukauyua cmvicioe no wagduumckou wxkoue 

Knaccndukalua cMbICcOB WadpuuToB (cxema 4.13) uMeeT IpaMoe 
CXOACTBO C KijlaccuukalMei xaHaPuTOB: «4eTKO CPOpMyIMpOBaHHBIiy 
(capux) TlonobeH ‘ubapa y xaHaduTos, «uadxym» (Toapa3yMeBaMBIit) 
TOMOOeH Kb1AC alb-aéla (ABHaA AaHAIOTMA) UH uKMUOCA (TlOoApa3syMeBaeMBIit 
IIporyck cyoBa). PasHully MexKAY ABYMA KiaccHukalMaMu COCTaBIAeT 
YPOBeHb, KOTOPHIi WapunTEI WOOaBMIN IA OlIpeseIeHHA TOTO, ABJIACTCA 
JIM “HEYETKO CPOPMyJIMpPOBaHHOe» BbIPaKeHHe «IIpeHaMepeHHbIM)>) (110 
BbIPaxKeHHIO) WIM HET, HU, CeOBATeIbHO, OyeT HM «HeTIpAMOM CMBICID» 


103 


pacCMaTpHBaTbCA KaK KOCBCHHOe 3HadeHHe (Uiwapa) WIM HeABHad MM- 
iukawua (uuua'). TexHuyeckoe pa3IM4ve MEY uwapa UW uluma’ 3a- 
KHOUaeTCA B TOM, 4TO TOCIeCHAA HeMOcpeCTBeHHO CBA3aHa C “WLA 
(NozXoLsMeH «IpH4ynHO») BbIPAKeHHA, TOrWa Kak UlWapa BbIBOJMTCA V3 
«A3bIKOBOFO CMBICIIa» 6e3 COOMOTCHHA POPMAaJIbHOM MpolleaypbI H3BIIe- 
yeHuaA ‘wid. OWHaKO, C TOUKH 3peHHA MpaBOBOrO CMBICIa, MOMOJHH- 
TeIbHad KaTeropua y WadHUTOB He CO3aeT KaKHX-IHOO MpakTH4ecKHx 
passant. 


Kuaaccuukaunad TepMHHOB 
(CMbICJIOB/3HaueHHii) WaduuTaMH (0u14,1a) 


BesHaMepeHHbiii 
HamepeHHo (Hempamoi) 
CMBICI (uwapa) 


HesaBHoe/ 
KOCBeHHOe ABHasd aHaOrHAa 
3Ha4deHHe (HMMa’ (madkyM) 
WIM TaHOUX) 


YiryjeHHoe 
BbIpaxkeHHe 
(uxmuda’ ) 


I[poruBono0x%xKH 
bit 
(uyxanaqda) 


CormacoBaHHbiit 
(uyeadaxa) 


Cxema 4.13. Kaaccuqbuxayua cmbici06 coznacno waquumam. 


J>xadaputel uv 3aliquTbI BBeIH CBOIO KIaCCHUKAalMIO “4eTKO BBI- 
Pa@KeHHBIX» TeCPMHHOB (wyxKam), KOTOpad TaKxKe HMeeT CXOJICTBO C 
KlacchukaluAMU WaduuTOB HW xaHaduTos. CMBbICIIbI COracHo JpKapa- 
puTaM VM 3alMTaM JeATCA Ha: «ACHBIM» (Oocalu), “OUeCBHIHbIM» (3a- 
xup), «moypasyMeBaeMbIi» (wagdxym), «KOHKpeTHbIi» (xac), «palMo- 
HaJIbHO yKpallieHHbii>» (maxcun ‘akiu) UW «aseropH4eckul» (wadoica3). 
Kaxad 43 9THX KaTerOopHi COOTBeETCTByeT aHaJIOrH4HOK KaTeropHu y 
xaHaPuToB HM WaduuntoB. EXMHCTBeHHBIM CYLIeCTBeHHbIM JOMOJIHeCHHeM 
B 9TOH KaTeropH3allHu ABIACTCA KaTeropHa «pallMOHaIbHO ykKpaliieH- 
Hb, KOTOPad OTKPbIBaeT J[Bepb Id He3aBHCHMOTO HKTHXasla pH 
yCJIOBHH OTCYTCTBHA COOTBETCTBYIOMerO ACHOTO, OUCBHAHOTO, KOCBeH- 
HOFO WIM KOHKpeTHOFO TeKcTA. 

OyHako cylecTByeT elle 1Ba OTIM4MA MEKTY KlaccnduKalnaMu 
xaHaPUuTOB UH WapuUMTOB, HMCIOWHX WpaBoBble MocuezcTBUA. OH Tmpez- 
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CTaBJIAIOT COOOM B3AHMOCBA3b MOXY KaTeTOPHAMH CMBICJIOB HM «IIPOTH- 
BOTIOJIOXKHOTO CMBICIIA»». 

Xanaputckad WU WapuuTcKad KiaccupuKaluu OTIMYAIOTCA IpHo- 
PHTeTHOCTHIO STHX CMBICIIOB, T. ©. KAKOM H3 HHX OJDKeH IIPHMeCHATECA 
IlepBbIM B Clly¥ae HaIM4HA B BbIPAaxKeHHU(-AxX) Oomee YeM OWHOrO. Co- 
rylacHo XaHauTaM, MopATOK ciexyomnit: 

1. Woapa. 

2. Mwapa. 

3. Koiac ajb-aeua. 
4. Ukmuoa’. 

CorsacHo waduvtTaM, MopayOK BBITIALMT cllexyIouuM oOpa30M 
(UcTOb3yA XAHAPUTCKHe TEPMHHBI MW HTHOPUpysA pasHuly MexKTy TByMA 
THIaMH KOCBCHHBIX CMBICJIOB): 

1. Woapa. 

2. Kolac ajlb-aeia. 
3. Mwapa. 

4. Ukmuoa'. 

JJaHHoe oTIM4He B pacONOKeHHU KbIAC allb-aela WU uwapa Co- 
CTaBJIAeT OCHOBY OTIMUNH B PUKXaxX XaHaPUTOB H OCTAIIbHBIX IpaBOBbIxX 
WIKOI (B WeIOM CeqOBaBLIHX KaccHpukanHu waduntos). Hampumep, B 
OHOM asTe Kopana ropoputca: «Ec Ke KTO-1H00 yObeT Bepyrollero 
IIpe{HaMepeHHO, TO BO3Me3{HeM eMy OyyeT a>». DTOT aaT MOApa3syMe- 
BaeT (KOCBeHHO, T. €. OU Gilb-uwapa), ITO (TONIbKO) afl ABIIAeTCA Haka3a- 
HHeM JIA yOu. OWHaKO B Apyrom aste roBoputca: «KTo Obr HU yOu 
Bepylollero 110 OWHOKe, OH WOJMKeH OCBOOOAMTb Bepyrolero pada u 
BPY4HTb CeMbe yOuToro BbIKym». Laduntsi IpoBoAAT ABHY!O aHaJIOrHI0, 
WIM KbIAC GJlb-aela, MEK Ty yOuiilei, COBepIIMBINHM yOUMCTBO IpeqHa- 
MepeHHo, Hu yOuiilel Oe3 HaMepeHHA, O KOTOPOM TOBOPHTCA B ITOM ase. 
TakuM 00pa30M, CormacHO MOCTaHOBJICHHIO IWaduuTOB, KpoMe Haka3a- 
HHA, KOTOPOe X%K eT YMBIMICHHOTO YOULL B aly, OH JOJDKeH BbITIIAaTHTS 
KOMIeHCal{Hi0, paBHy!O TOM, KOTOpy!o IIaTHT yOuiiya mo ommMOKe. 

Waduutsl oTqaroT WpHopuTeT ABHOM aHaoruu Tepe] KOCBeHHbIM 
3HaYeHHeM, MOCKOJIbKY 9TO 3HadeHve, «OuMKaiillee K IIpaAMOMy 3Haue- 
HHIO QH-HaCC (MIM ajlb-‘udapa)», B TO BpeMA KaK XaHa@UTbI OTJAaloT 
IIPHOPHTeT a7b-uwapa, MOCKOIIbKy ITO 3Ha4eHHe «OJIMKE BCETO K CTPYK- 
Type (opMyIHMpoBOK, TaK KaK ABJIAeTCA MHTerpaTHBHOM 4acTbIO dH- 
Hacc». TakKuM oOpa30M, 06e LIKOJIbI Ha CaMOM JeyIe CTPeMATCA ObITh Kak 
MO2XKHO OsIMKe K OyKBaJIbBHOMY 3Ha4eHHIO aH-Hacc. OHaKO aHHoe UC- 
cleqoBaHue lpesmomaraeT, 4TO OOOCHOBaHHe/eb aH-Hacc Topa3o 
BaxkHee ero OyKBaJIbBHOrO 3HadeHHA. 


Hpomueono.oscnoe 3nauenue 

Bce TpaqMuMoHHble wiKkoObI McnamcKoro mpaBa, 3a MCKIIIOUeCHHeM 
xaHaHTOB, COrIacHbl Cc WadpvuTaMH B pa3yeueHun madxym/NOHATHH Ha 
Madxym alb-myeadaka (KorepeHTHOe MOHATHE, KOTOPOe BKIIOUAeCT B 
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ceOa IIpHMepbI yIOMAHYTOM BEIMIe “OUeBHAHOM aHalorMu»), HU magdxym 
dilb-mMyxalagda (mIpoTHBOTIOIO%*KHOe ToHATHe). IIpoTHBOTOOxKHOe MOHA- 
THe O3HadaeT, YTO «CYMIeCTBOBaHHe (hakTa MOpa3syMeBaeT OTCYTCTBHE 
oOpatHoro». B dopMasbHo JIOrMKe 9TO yTBepxKeHHe, YTO «> PaBHO 
«HE HE a». [[paBossie WIKkoJIbI pa3qesIWJIM TIpOTHBOMOJIOXKHOe 3HadeHHe 
Ha IIATb pa3HbIX THMOB: Ha3BaHve (a7b-2aKa6d), Mpu3HaK (alb-eacqd), 
ycloBHe (aw-wapm), peel (atb-2auA) U YCIIO (alb- ‘adad). YTOMNHAa- 
He B TeKCTe OJHOTO H3 HUX, B COOTBETCTBHH C IIPHHIUHMIIOM «IpOTHBO- 
TIOJIOKHOTO 3HAYCHHA», MOLpasyMeBaeT JIOTMYeECKOe OTCYTCTBHe HU FOpH- 
JM4eCKy!IO HeeHCTBUTCIbHOCTb ero MPOTMBOMOIOXKHOCTH. XaHadUTsl 
OTBeplIM STOT THM 3HAYeCHHH, MOCKONbKY ratio legis (‘wi1a) MucaHHi He 
MOXeT IpeAUOaraTb [Ba IPOTHBOMOJIOXKHbIX PeLUCHHA OLHOBPCMeCHHO». 

IIpuMepoM MpOTHBONOOXKHOTO 3HAYeCHHA «Ha3BaHHA» ABJIACTCA 
COBO «acylHHca» (ca uma), YIOMAHYTOE B Xa{Hce: «3aKATY MOWVICKUT 
CBOOOAHO HacymiMiica CKOT». CieqOBaTeJIbHO, CKOT, KOTOpOrO AepxKaT He 
Ha CBOOOJHOM BBIIIace, He MOMJICKHT 3aKATY, COrIAaCHO BCeM Ma3xabaM, 
KpoMe xaHa@UTCKOrO, KOTOpPbIM He OFOOpsAeT MpOTHBOTIOIORHOe 3Ha4e- 
HHe. 


II[poTuBonos10x%KHbIe 3HaAdeCHHA 


Ha3sanne IIpu3Hak YcoBue IIpenen Uucio0 
(anb-naKao)| | (atv-eacd)} |(aw-wapm)| | (amb-eata) (aib-’adao) 


Cxema 4.14. Tunebl npomuéeononoxcHbix 3HaYeHUU. 


B kayecTBe TIpHMepa MpH3HaKa MOX%KHO B3ATb MpH3HaK «Bepylo- 
Was» IPHMeCHHTeIbHO K 2KCHLMHaM, YNOMAHYTBIM B asTe 4:25 (B KOH- 
Tekcte Opaka). Tax, am-Iadu’n caeman Bepy «ycOoBHeM» Toro, YTOOBI 
9TOT Opak Ob TelicTBUTeIBHBIM, H TMOSTOMY He AollycKasI Opaka c HeBe- 
pyloujuMu. XanadpuTsi, He OAOOpAOMIMe NPOTHBOTOIOXKHbIe 3HadeHHA, 
MO3BOJIMIH MYyCyJIbMaHaM %KCHHTCA KaK Ha «BePyIOWIMX», TaK HM Ha «He- 
BePYFOLIHX»> KCHLHHAX. 

IIpuMepom ycIOBuA ABJIACTCA AAT: “ECM OHH C peOeHKOM [T.e. Te, 
C KEM BbI pa3BelIMCb], TO COJepxKUTe UX, WOKA OHH He pa3pellaTcaA OT 
OpemMeHn». B cooTBeTCTBHH C TIPOTHBOTOJIOXKHBIM 3HAYCHHeM, eCIH y 
pa3BeeHHOl HeT peOeHKa, TO OHA He MMeeT MpaBa Ha yIOMAHYTOe Co- 
jlepxaHue. XaHaduTbl C ITHM He COrsacHBl. 

IIpumep «ipeyesia» MOXKHO HaliTH B ate 2:187 0 MocTe: «elIbTe 
Ilelite, moKa He cTaHeT (ACHO) pa3IM4aTBCA Tepe] BaMM Oeslad HUTKa 
[cBeT qHA] OT YePHOM HUTKH [TEMHOTHI HOUM]»>. DTOT axT NOApasyMesaerT, 
4TO CCTb H IMTb pa3pelieHO JO HaCTyIJIeHHA yKa3aHHOTO CpokKa MH He 
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pa3peleHo mocue. XaHadUuTbI COrIaCHbI C THM 3aKJIOUCHHeM, HO C4H- 
TarOT, YTO “ECTb HM MHTb»> B 9TOM IIPHMepe ABJIACTCA TOCTAHOBJICHHEM 10 
yMOJI4aHH!O, KOTOpOe «“OrpaHH4eHO» MOCTOM, a He MpOTHBOMOJIOXKHbIM 
3HaYeCHHeM. 

IIpoTHBonouO*KHbIe 3Ha4eHHA TakKe IIPHMeHAIOTCA K 4nMCIIaM. Ec- 
JIM B axdTe WIM XaMCe YHOMMHAaeTCA YMCIO, TO BCE OCTAJIbHbIe YMCA AB- 
JIAFOTCA HEJCHCTBUTCJIBHBIMH, H HH OHO HHO YHCIO HE MOXKET 3aMe- 
HHTb TO, KOTOPOe YHOMAHYTO B TeKcTe. IIpumMepom cCJly2KaT IIPOLeHTbI 
ToporoBble 3HadeHHA B Xafuce O 3aKATe (OOs3aTeIbHAad MUJIOCTHIHA). 
XaHaQUTbl TakxKe He MO3BOJIAIOT H3MCHATb YMCA, HO OCHOBbIBaIOT CBOe 
MHeHHe Ha IIpAMOM 3Ha4eHHH ACHOFO TeKCTa (aH-HaCcC), a He Ha MIpoTH- 
BOITIOJIOXKHOM 3Ha4eHHH. 

CripaBeJIMBO 34MeTHTb, YTO BCE MIpaBOBbIe LWIKOJIbI He IIPHMCHAIOT 
MeTO], «IPOTHBONOJIOXKHBIX MOHATHD» K PH3HaKAaM, YIOMAHYTBIM B 
TeKCTax B «aJWIETOPH4YeCKUX LWeIAX», a TAKKE HCKIIHOUAIOT Te IIPOTHBO- 
TIOJIOHKHbIC 3HAYCHHA, KOTOPbIe «“IPOTHBOpedaT» APyruM Oox*KeCTBeHHbIM 
TekcTaM. J[aHHBIM MeTOJ (IIPOHJWIOCTpHpOBaHHbI yYMOMAHYTbIMH TIpH- 
MepaMH) OKa3bIBaeT CBOeTO pOja «OKCKIIOSHBHOe "HIM", HCIOIb3yA 
JIOrH4eCKHH ~TepMHH, KOTOpoe HOApasyMeBaeTca B CaMOM IIpouTeHHH 
TEKCTOB H, TAKUM OOpa30M, He MO3BOJIACT IIPHMCHATb MHOXKECTBO T1paBM 
B COOTBETCTBHU C pa3JIMYHbIMH CHTyalWAMH. OTO NOAKpeliAeT HECIIO- 
coOHOCTb TpaquuHoHHoro VicnamMckoro mpaBa W3MeCHATBCA B COOT- 
BeTCTBHH C MCHAIOMJMMUCA OOCTOATEJIBCTBAMH HM, TCM CaMBIM, IIperATct- 
ByeT TOMY, 4TOObI CBALL[CHHbIC TCKCTbI Y4aCTBOBaJIN B 9TOM H3MCHCHUH. 
Hanpumep, «3HadeHve 4CesD» IpHBeIO K «IpOTHBOpeUHIO» (ma'apyo) 
M@KY HECKOJIBKMMM HepeqauaMi XaMCOB, KOTOPbIe€ BapbUpOBaJIHCh B 
OMpeyeIeHHOM {Malla30He, OTHOCHTeCJIbBHO He€KOTOPbIX BHJOB 3aKsATA. 
UToOb! NocweqOBaTeIbHO TIPHMeCHATb MCTO «3HAYCHHA YCEI»>, MpaBo- 
Be]jaM IIPHWWIOCb OTMEHHTE OpeesIeHHble epeyaHHble uncyia. Hanpu- 
Mep, Mexyay «Kuuroi Ady baxpa», «Kuuroi “Amm» u «Kunroit ‘Ampa 
HOH Xa3Ma»> CyHecTByeT pa3HHja B YMCIaxX, YKa3bIBalOWHX pa3mMep 
3aKATa, KOTOPbIM OJMKeH BbIMIaMBaTBCA 3a BepOmOROB. M13-3a pa3sM- 
qui B Tepewqaue WM 3HaYeHHH YMCe MWpaBOBebI pasesIMIMCb Ha OCHOBa- 
HH TOFO, KaKHe 4HCIa OHM ONOOPAIOT (H, CICAOBATeIIBHO, OT KAKHX OT- 
Ka3bIBalOTCA Ha OCHOBE IIPOTHBOMOOKHOO 3HAYeHHA). OHako pay 
YU4eHBIX, BKOUaK aT-Tadapu, MOCTaHOBHJIN, 4TO IIpaBMJIbBHbIM C4MTaeTCA 
000 BLIOOP, OCHOBAHHBI Ha OJHOM M3 YIOMAHYTEIX IpeqaHnit. 

Tem He MeHee, eCJIM OTOMTH OT H3MepeHHA «3HAYeCHHe—IIPOTHBONIO- 
JIOHKHOE 3HAYCHHE» HW paCCMaTPHBATb STOT BOMPOC B pyroM H3MepeHHH, 
TO He IIpHeTca pa3pellaTb Kakve-1M00 MpoTHBopeyna. Les (waxacud) 
3aKATa, 110 MHCHHIO Y4eHBIX, BKIIOUaIOT OOIerueHHe. IlosTOMy, yauTH- 
Bad IIPHHUMM YUpOWeHHA, HEKOTOPbIe COBPEMCHHbIe IpaBOBebI YTBEPXK- 
WaroT, 4TO WHdpbI 3aKATAa MOFyT OTIIMYATBCA B 3ABHCHMOCTH OT OOcTOS- 
TEJIbCTB CAMHX JOHOPOB. 


107 


Oxeam 

Beipaxkenna/TepMHHBI TaloKe KaccHuUUpylotca MO “OXBaTy» HX 
3HadeHHH, a TeOopeTHYecKHe pa3zIH4HA MEK LY MOJYYCHHbIMM KaTeropusa- 
MH TlOpOMJIM HeKOTOpy!lO pa3HHy BO MHeCHHAX Ha ypOBHe q@uKxa Ha 
lpakTuke. OnaTb-TakuH, HallOMHHad HeKOTOpbie Tpeyeckve KaTeropu3a- 
IHU, TePMHHBI pa3esIeHbl Ha «BCeCOOLMIHOCTb»» H «OrPaHH4eHHOCTb»»>, KO- 
TOpbIe B CBOIO OYepeyb COAepxXaT TO [Be KaTeropHu: «OOMMe» H «KOHK- 
PeTHIe»; «HeorpaHH4eHHble» UH “OrpPaHH4eHHble», COOTBETCTBCHHO. 


OxBaT TepMHHOB/BbIpaKeHni 
(uymyb) 


1 

yv 

Ooue KouxkpeTHpie Heorpannuen- OrpaHnueHHpie 
(‘am) (xac) HbIe (wymak) (myxauao) 


Cxema 4.15. Kaaccuqbuxayua 6oipastcenuu no oxeamy ux 3HaueHuUl. 
Bceo6wnocmb 


Oouii TepMuH ('am) BbIpaxkaeT OoIee OFHOTO OOBEKTA, Tora KaK 
KOHKpeTHBIM TepMHH TOpa3syMeBaeT TOIbKO OHH OOBCKT, OyAb TO 4e- 
loBeK win atpuoOyt. IpaBopeybr corsacHbl c TeM, YTO KOHKPeTHbI Tep- 
MHH 10 CBOeMy 3Ha4eHHI0 ABJIACTCA “OMpeeSICHHbIM» (Kam 'U) U, Cue N0- 
BaTeJIBHO, HC MOXKET OBITh BeEPOATHBIM (3QHHU) Ha OCHOBe KaKkOii-1H00 
Iipeqmouaraemou rumotre3bl. OHaKO B3rJIAbl YYCHBIX Ha «OTIpeseseH- 
HOCTb» OOmero TepMuHa B IIMcaHuax pacxoyatca. XaHaPUuTbI CUNTAIOT 
ero «OMpeeICHHBIM» (Kam ’u), TOra KaK BCe OCTAJIbHbIe WIKOJIbI — «Be- 
POATHBIM>) (3aHHU) UM, TAKMM OOpa30M, «CIIOCOOHBIM YTOUHATb»>. ITO pac- 
XOX*K]eHHe BO MHCHHAX OKa3aIIO BUIMAHHe Ha MOHHMAaHHe TeKCTOB, KOTO- 
pble CuHTaIMcb «IpoTHBOpeyalluMM>. Hampumep, cMBICI OONIMX axTOB 
KopaHa 110 cpaBHeHHIO CO CMBICJIOM KOHKPeTHBIX TEPMHHOB axdd, KOTO- 
pble TeopeTH4eCKH MOTJIN ObI OrTpaHHUUBATh ero. 

Kaccuyeckuli ipuMep — kopaHuyeckHit ast 5:6, KOTOPbIM Tacu4r: 
«Korya BbI BCTaeTe Ha HaMa3, TO YMOMTe BallH JIMWa U BalliM PyKH JO 
OKTe». ITO — «obiee» BbIPAKeHHe, KOTOPOe He yKa3bIBaeT Ha KaKOit- 
M00 KOHKpeTHbIM ciocoO yMpIBaHHA. OWHAaKO B pxje MpexaHHi OMMcsI- 
Baetca, Kak IIpopok NocsIeqOBaTeIbHO COBEpllasl CBO€ OMOBEHHE B OTIpe- 
JIeICHHOM TopsyKe. XaHaduTbI OTBeEpraroT «TpeOoBaHHe» MopaaKa Teli- 
CTBHM B OMOBCHHH (HM CHHTAIOT ero “PeKOMCHOBaHHBIM>>) Ha OCHOBaHHU 
cBoeli TeopHH O TOM, 4TO OOMIMe BbIPAKeHHA ABIAIOTCA «OTIpere- 
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JICHHBIMM» HM He JOJDKHbI YTOUHATBCA «BeCPOATHBIMM» COOOLIeEHHAMU 
axad. Bce OcTasIbHbIe Ma3xabvl CHMTAIOT MOpAOK COBepIIeHHA OMOBe- 
HHA OOABZATCJIBHBIM, IIOCKOJIBKY PaCCMaTPHBaIOT YTOUHCHHE B xajce KaK 
«OrpaHHdeHna, HaslaraeMble Ha OOM CMbICI atta». Mask, co cBoeli 
CTOPOHBI, COrlacnJIcd C 3THMM OrpaHH4eHHAMH, OCHOBbIBAACh Ha Tpau- 
uu Hapogza Menuet (‘ama axib alb-maouHa), KOTOpbI MoWep»kKuBall 
BBILCYNOMAHYTbIe Wpesanua axad. be3 stow TpaqMunu ‘avaib (uM 
WelicTBUTebHOM aHanoruu) Mask paccmotpes Obl xaquc «Kak MIpoTH- 
BopeyallMii» (wy ‘apud) asTy VU, CeAOBATeIIbHO, MOCUUTaI ObI ero MeHee 
BeCKMM (mapooicyx). 


KoHKpeTHBble xaMcbi axa0 IpoTUB «OOMINX» anTOB 


XajyMcbl axaod 
OrpaHH4HBaroT B 3aBHCHMOCTH OT 
3HaveHHe OOMIMX MHbIX (PAKTOPOB 
asTOB (waqguumol U (MaJIMKHTBI) 
xanOanumol) 


XayIUcbl axaod He 
orpaHH4HBaroT 
OOMIMX aTOB 
(xanaqdumol) 


Axao Tloyyep- 
7KUBaeTCA ’AMAIb 
WIM aHaslorneli 


Axao orpaHWunBaet Axao ABIIACTCA 
3HayeHHe COMIX «caObIM> 
asiTOB (mapoorcyxa) 


Cxema 4.16. Muenua omnocumelbHo 63auMOce6A3U MexCOY COOOWeHUeM 
axdao u «OOWUM» AAMOM. 


Ozpanuuennocmb 

Tloqo6ubie pacxoxKeHHA BO MHCHHAX MOK TY pa3zIM4HbIMH TpaBo- 
BbIMH WIKOJIAMH CJLYYMIMCh TakxKe B CBA3H C K“OrPaHH4CHHbIMH»> HW «He- 
OrpaHHYeHHbIMM» BbIPaxKeHHAMH (cxema 4.17). 

IIpu paccmoTpeHuu onpeyeueHHOrO BbIPAKeHHA MpaBoBeybI OOpa- 
ulaloT BHHMaHve Ha Ba daxtopa: (1) «cuTyaluio», c KOTOpOl HMeeT 
Wes10 TEKCT, H (2) NpewMMCcaHne, KOTOPOe OpasyMeBaeT ITOT TEKCT (Ba- 
pbupyetca OT «OOs3aTeIIBCTBAa» TO «3alIpetTa»). OHH onpeyeAOT B3aH- 
MOCBA3b MEKTY «“OlPaHHYeHHbIM»> WH «HEOrpa-HHYCHHbIM>> TePMHHOM Ha 
OCHOBaHHH CJIe{YIOWMX YeTIPeX JIOTHYECKUX BO3MOXKHOCTeM CXOACTBA H 
pa3IM4ns: 

1. AnanorMuHbli clyyali W aHaslorM4Hoe MpewMMcaHne. 
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2s 
3. 
4, 


«HCOrpPaHH4eCHHBble>>, KPOMe CJlydacs, 


AHAaJIOrM4HBI Cilyyai U Wpyroe upeyqnucanue. 
J\pyrovi city4ali MW aHaslorM4Hoe Npeynucanne. 
J\pyrovi city4ali uM Apyroe npeymMcaHne. 


Orpann4eHHbie TepMuHbI 
IIpOTHB HeorpaHu4eHHblx 


Ocmauonoie mMa3xaool 
«OrpaHi4deHHble» Cy?KaroT 
«HCOrpaHHieCHHBle>>, KPOMe CJILydaes, 
korya pa3Hble HW CHTyalluA, U 


Xanagumotl 
«OrpaHH4denHple» Cy?KaroT 


korya «CHTyaluu>> pa3sHble 
BbIHCCCHHbIe MNOCTAHOBJICHUA 


Cxema 4.17. Muenua omnocumelbuo o2paHuyueHHolx U HeEO2paHUuUeHHolx 
mepMunoe/eolpaotceHuu. 


Uertspipe BBIMNICYIOMAHYTHIX BO3MO27KHOCTH UJUIFOCTpHpyroOT CIIe- 


JytOuHe TpHMepbs!: 


I 


Xauc, B KOTOPOM 4YeJIOBeK HaMepeHHO TipepBall CBOM TOCT HU 
cmpocua IIpopoka, Kak OH Mor OBI ero KoMIIeHCHpoBaTs. IIpopok 
cKa3aJI CMY IIOCTHTBCA B TeYeHHe AByx MecaleB. B ApyromM coo6- 
WjeHHH O TOZ00HOKM cuTyatuu IIpopok cKka3asI TOMY, KTO crIpa- 
IWMBaJI, MOCTHTBCA B TeYeHHe JBYX «MeCALeB NOpAy»». Bce mpa- 
BOBbIC LIKOJIbI IPMMeCHAIOT K JaHHOMY CJlyyaio crleyMpukalH1o 
TOCI€QOBATeIbHOCTH H, TAKUM OOpa30M, OrpaHH4unBaloT MepBoe 
oOllee BbIPaxKeHHe BTOPbIM (KOHKPeTHBIM). 

JIpa paccka34nka OOpaTusMch K TeMe BBIIMIAaTbI 3aKATa (0083a- 
TeJIbBHOM MMJIOCTBIHH) Cc BepOsoy0B. B nmepBoM MoBecTBOBaHHH 
YNOMHHaIMch <«BepOIOLbpD» 6e3 OMOJHHTebHOM  creru- 
(buKal{HH, a BO BTOPOM ToBopHsIOck O «BepOsIO Zax Ha BBITIACe»», 
4TO 3HA4HT, 4TO BepOOAbI He Ha BbIlIace He BXOMAT B MIpesMHca- 
Hue O 3aKATe. OWHAKO H3-3a CXOJICTBa «CHTyalluM», — 00a BOII- 
poca KacaloTca 3aKATa C BepOIO0B, — BCe LIKOJIbI COrIacHJIMCb 
Cy3HTb HEOlpaHHuecHHOe BbIPaxKeHHe OFOBOPKOH «Ha BbIIMAace)). 
Bompoca 0 CBHyeTeIAX B pa3JIMYHBIX CHTyallMAxX KacarOTCA He- 
CKOJIbKO asToB Kopaua, HalpuMep, 2:282: «mpH3biBalite CBUAeTe- 
le, eCJIM BbI 3aKIKO“AeTe TOPrOBbI WOroBop» uv 65:2: «mpH30- 
BUTe CBHCTeEIAMH JBYX ClIpaBeJVIMBbIX My?Kell W3 Bac...». Ilep- 
BbIM aT, B KOTOPOM yIOMMHaeTCA MpOCTO CBHeTe/Ib, paccmart- 
puBaeT CHTyallMio TOproBOH CesIKH; BTOpOH aaT, B KOTOPOM 
YIOMMHaeTCA «CIpaBeVIMBbI>> CBUeTeIb, TOBOPHT O CBU eTe- 
JAX pa3sBoya. Tem He MeHee, BCe Ma3xaObl (3a HCKIIIOUCHHEM Xa- 
HaMUTOB) YTOUHAIH «HeOrpaHv4eHHoe» BbIpaxKeHHe TMepBoro 
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asiTa OrpaHH4eHHeM, YIOMAHYTBIM BO BTOPOM, H, TaKHM OOpa30M, 
TpeOoBasIM «TOKa3aTeIbCTBa CIIpaBeWJIMBOCTM JIA BCeX CBHJe- 
Teen. 

4. IIpuMepom JByx asTOB O JBYX pa3HbIX Cilyyaix WC JBYMa pa3- 
JIM4HBIMH TMOCTAHOBJICHHAMH ABJIAIOTCA AAT «IIOCTHTBCA B Te- 
yeHHe Tpex JHeli» (CBA3aHHbIM C MOCTaHOBJIeHHeM O HapylleHHn 
KJIATBbI) H adT «MOCTHTBCA B TeYeHHe ByX MecsaIeB MoApsAy» 
(CBA3aHHbIM C MOCTAaHOBIeHHeM 3uxap). V13-3a pa3smM4Hit B CUTYya- 
I[MAX HW MOCTaHOBJICHHAX BCE IIKOJIbI CIMHbI BO MHCHHH, YTO He 
cileqyeT OrpaHHyHBaTb epBbIM aT OrOBOPKOH «MOLpAy», ymo- 
MAHYTOM BO BTOPOM axTe. 

Kak cyleayeT 43 WaHHOro aHasM3a «ccbepbl IpHMeHeHHA», cpeuM 
KIaCCHYeCKMX TpaBOBeOB cyllecTByeT OOMad TeHJCHIMA MOOMIPATb 
«KOHKPeTH3allH1O» H «CY2KeHMe» CMBICIIa TEKCTOB. ITa TeHAeCHIHA 100a- 
BHIacb K 6e3 TOTO HerHOKHM HM OrTpaHH4eHHbIM MeTOaM OyKBaJINCTCKMX 
JIMHTBUCTHYeCKHX BbIBOLOB. B 3THX 4YMCTO JIMHT-BHCTHYeCKHX TeOpuAx 
«H3BJICUCHHA MOCTAHOBJICHHM»> OUCHb MaJIO BHHMAaHHA YeJIAeTCA OCHOB- 
HbIM OOCTOATCIBCTBAM WIM WpesnouaraemMoni WemwH/makcud ACHOTO TeKC- 
Ta (Hacc). Hanpumep, lpeyimucanua o «kommeHcalMu» (Kadqdapam), 
aHaJIOrM4Hble YIOMAHYTHIM BBIIMe, JOJOKHbI OCTaBATbCA OTKPbITbIMH UM He 
«OTPaHH4eHHBIMM»>. ITO [aeT BO3MO2XHOCTh My@THIO HallyTCTBOBaTb 
Pa3HBbIX JOTeH B COOTBETCTBHH Cc UX OOpa30BaTeJIbHbIMH MOTpeOHOcTs- 
MH, 4TO ABJIACTCA IebIO, CTOAMeH 3a Ka@dapam Uu3zHa4alibHO. OrpaHu- 
yeHHe 9TOM OOMaCTH 0 Camoro CTpororo pellieHuA (HalipuMep, TpeOyro- 
wero JByX MecaleB MOcTa MOApAL) paspyllaeT STy Weslb, a TakKxKe UeT 
Bpa3pe3 C OOMeM3BeCTHOM Lebo OOerueHHA UH BeIMKOAYLIMA B BOIIpPO- 
cax MOKJIOHeEHHA. 

Tloq00HbIM OOpa30M, 3HAYMTesIbHad YaCTb WpaBOBbIX paccyKTeHui 
O 3aKATe Oba COcpeqOTOUeHAa Ha TaKHX BOTIPOcaX, Kak JOJDKeH JIM CKOT 
HaXOJMTbcaA «Ha MacTOUIe>> WIM HET, JOJMKHO JIM 30J10TO OBITh «<B PopMe 
KOJIbIa» (uyxaaK) WIM HET, MOXKeT TH «HY KTaoWMica» (uuckuH) 4e- 
JIOBEK TakxKe ObITh «OeTHBIM» (akup) WIM HET, CHHTAIOTCA JIM «MeTalI- 
JIaMU>> CTeKIIO, MeJ{b HW COJIb WIM HeT, HM Tak alee. Bce 3Tu WeOaTHI O 
3aKATe YIYCKalOT eTO peasIbHYy!0 IeJIb KaK CHCTeMbI OOecriedeHHA BCeOO- 
wero Oara. 

AHasIOTH4HO, pellieHHA, KacalollMecad cyOB HU CyeOHbIX Mmpore- 
Hyp, He TOJMOKHI OBIT MIpOCTO IPHBA3aHbI K JIMHTBUCTHYeCKMM JlepHBa- 
I[MAM HW TePMHHaM, a, CKOPee, TOIDKHbI YYHTHIBATb OOL[CCTBO H ero 3BO- 
JHOUHIO HW «AaOCOIIOTHYIO»> [lesb OCTHKEHHA ClIpaBeWIMBOcTH. OHako 
IIpH pacCMOTPeHHH BBIMeH3IOX%KCHHbIX BOIPOCOB TpaBOBebI He WpHG6e- 
rai K TIpHHUMMaM COUMaIbHOM ClipaBeAIMBOCTH HM OOM[eECTBeHHOTO OyIa- 
ra. JIMHTBHCTHYeCKHe JepHBallHH, BO3MO%*KHO, HeEOOXOAMMBI JIA ollpese- 
JICHHA UMCTHIX AKTOB MOKIIOHCHHA, HO OHM He JOJDKHbI CUHTATbCA eMH- 
CTBCHHbIMH MCTOUHMKaMM WIA pellieHua BOTIpocoB B cdepe obmectT- 
BeHHbIX HHTepecoB. ITH MpOOIeMbI cileLyeT pelllaTb B COOTBETCTBHH C 
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I[CHHOCTHO-OpHeHTHpOBaHHOH MeTooNOrMei. B 6-i rape OyyeT M0- 
J{pOOHO paccMaTpMBaTbcA MOAXON, OCHOBaHHbIM Ha «lleleHalipaBJieH- 
HOCTYD». 


JTuneeucmuueckue 0oKazamenecmea: 6luAnue epereckou dunocogmuu 

CormacHo WCuIaMCKHM Cpey{HeBeKOBbIM (buocodam, oOmlad KIac- 
cudukallua 3HaHui cyleqyeT cxeMe «KOHIeMMMM HW «Cormacna» (cxema 
4.18). Kontemmua Wemutca Ha TepMHHBI (aioqa3z), 3HadeHuA (wa’anu) u 
ompeyenenua (ma’apud usu xydyo). TepMHHbI U3y4aroTCA C TOUKM 3pe- 
HHA UX 3HaveHHA, OOMIHOCTH, CTeleHeli ObITHA, KOMMO3HIIMM HW CBxA3H 
M@KIY CIOBAMH MW 3Ha4eHHAMH. Cy1OBa MOApa3syMeBaloT 3HaYeHHA B TOII- 
HOM corylacHu (wyma6aka), YaCTHYHOM corsacHu (madamMyH) UII ac- 
couMalna (wibm3am). C TOUKH 3peHHA OOMIHOCTH TEPMHHbI MOXKHO pa3- 
JeIMTb Ha «OOMMe> M “KOHKpeTHbIe»>. OHM MOryT OBITb MIpOCTBIMH Hese- 
JIMMBIMH CJIOBAMH (TAaKHMV Kak CYIIeCTBUTeJIbHbIe, PlaroJbl WIM Wpel- 
JIOrH) WIM CiO%*KHbIMH. HakonHell, c1OBa MOryT ObITb OMOHHMaMH, CHHO- 
HHMaMH, OJ{HO3HA4HBIMHM WIM MHOrO3HayHbIMH. 


3nHanne 
B HCJIAMCKOH CpesIHeBeKOBOH MHJIOCOMHH 


Onpexene- 


TepMHH 3HayueHHe Hie (aJib- 
(a1b-1aq3) (aib-ma ‘ana) XajUl WIM 


Yrsepxie- Muzyka 
P Cus0ru3M y 
HHe (a@1b- 
5 (a@1b-KblAC) 
(a1b-KaObiuA) ucmuxkpa ) 


AnaslorHa 
(am-mamcu.l) 


Cxema 4.18. Kaaccuqbuxayua 3Hanua 6 ucnamcKou dbusocoquu. 


Buusanue rpeyeckoli @unocomuu, ocobeHHo ApucTotena u mepu- 
TlaTCTHKOB, Ha BbILMeCYNOMAHYTBIC KaTerOpHH OY€BHAHO — OT «KOHLEII- 
MM) MW «COrIacHs JO “OMOHHMOB)>> H “CHHOHHMOB»>. COBepLIeHHO O4e- 
BUHO, 4TO TocuesyromNe UcMaMcKHe PUuOCOdsI UH MpaBOBeABI B IeJIOM 
nocnegoBanu Moun Crue (AsuiienHa) B ero KOMMeHTapHAX K rpeyecKoi 
dbunocoduu. Ucnamcxue dunocodpl Takxe paccMaTpHBasIM «3HadeHHA» 
yepe3 Apuctotesa 1 MOun Cuny, 0 4eM CBUeTeIbCTBYIOT HX MCCIIeTOBAa- 
HHA CyIIHOCTH (3am) B MpoTMBOTOCTaBIeHHu cyuyaliHocTH ( ‘apaod), 
onpeyeeHHOCTH (#KUHU) B TIPOTHBOMOCTAaBJIeEHHH HeolpeesIeHHOCTH 
(‘a0aM AKUHU) UT. I. 
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1 I 
1 1 
CreneHu Komno3H- Cyosa 
3HayeHHe OOouHOcCTB 
OBITHA UA 3HayeHHA 
1 1.CyuyHocTb 
H 2.Konlenuna 
4 [ucbMo 
[ Konxperse 


TlomHoe UactuyHoe 
coracne coracne 
mymaoaka madammyn) 


----< 


- CrloKHBIe 


rccco- 


Acoma 
(utbmu3zam) 


Heoyuo3Hay- 


OmMoHUM CHHOHHM OjqHO3HayHBIe 
(myuimapak) (uymapaoud) (mymaeamu) 


Cxema 4.19.Kaaccuqukayua mepmunoe 6 ucnamcKou durocoqguu. 


Buuanne rpeyeckont cbusocoun 4epe3 UciamcKyro (buOCOdurO Ha 
ocHosbl McsamMckoro mpaBa oveBuygHo. ITpapopeybi Obi mH00 «pus0- 
codamu», Kak ajib-l'a3anu, Mu Pym u MW6n Taiimua, mm60 HaxoaMsIMch 
M10, TIpAMBIM WIM KOCBCHHBIM BIMAHHeM (Pusocodos. Hostomy crocob 
KylaccHukalluu «“TePMHHOB>> H TO, KaK OHM CBA3aHbI CO “CMBICIIaMM)), 
BIIOIHe HalOMHHaeT «rpedeckui». B cBeTe 9TOFO BIIMAHUA, TPa,MIMOH- 
HbIe OCcHOBbI McsamMckoro mpaBa, HeCMOTpa Ha Apyroe HalipaBseHue, 
cileyyoT Tpeyecko «Iornke» (ap. manmuxk), B YaCTHOCTH ee CYIHOCT- 
HBbIM OlpeesIeHHAM, JBOMYHBIM KlaccHukallMAM WM CHIWIOTMHCTHYeCKHM 
aHajlorHaM. B 6-1 rlaBe 9TH TpeyeckHe BIIMAHMA OyyT MepeCMOTpeHEI B 
CBeTe COBPeMeHHOM CHCTeMHON TeOpun. 


4.3. PAWHOHAJIBHBIE JOKA3ATEJIBCTBA HA OCHOBAHHH 
ITHCAHHH 
Kpamkui o630p 


Yuenbie pa3srpaHv4unBaloT «MepBHYHbIe HCTOUHHKM)» — KopaH u 
CyHHa, — UM «BTOPHYHbIe HCTOUHHKM, K KOTOPbIM OHM IpuOeraloT B 
cirydae, «CCIM HET OKa3aTeJIbCTB M3 HACC», T. €. KOHKPeTHBIX (xacc) as- 
TOB WIM xagqucoB. B sTOM pa3yese NpeAcTaBIIeHbI clezyrouMe BTOpu4- 
HbIl€ HCTOYHHKH: KOHCeHCyc, aHalorua, coOmHOaeHHe Oara, MpaBoBoe 
IiIpeqiourenve, mpeceyeHwe BO3MO%KHOCTe, OObali, MHeHHe MMaMa, 
MHeHHe CiOJBMKHHKa, TpayuunMu Hapoya MeanMupl 4 WpesyMMiua Hen3- 


113 


MeHHOCTH cocTosHHa. CBoro mossepxKKy WOOoro 43 ITHX HCTOUHMKOB 
T1paBOBebI TAKXKE OCHOBBIBAIOT Ha OKa3aTeJIBCTBax 3 «I IucaHui». Ta- 
KM 00pa30M, Ha MOH B3rIAd, Audpdepenunayua Mexay «[Incanuimu» u 
«BTOPHYHbIMM JJOKa3aTeJIbCTBAMM>> Ha CaMOM JlesIe ABJIAeTCA WHddepen- 
wane Mek Ty «“IMHTBHCTHYeCKHMM UW «pallHOHaJIbHbIMM>> OKa3a- 
TeJIBCTBAMH, 00a M3 KOTOPbIX OCHOBAHBI Ha PeJIMTHO3HBIX TEKCTAX. 


Koncencyc 

Ilo upoHnu, yYeHbIM HUKaK He yaeTcaA JOCTH4b «KOHCeHCYCa)) 110 
MOBOAY OllpeyeseHuA «KOHCeHCyca» (HIDKMAa’), KOTOPbIi OObIIMHCTBO 
IUKOJI 1paBa CUMTAaIOT «aOCOJIKOTHBIM>> HCTOUHHKOM 3aKOHOJ{aTesIbCTBA. 
CyllecTBy!l0T JJCCATKH pa3JIM4HbIX ONpeyeseHH HU yCNOBUM ero OcTH- 
%KeHHA, ake B paMKax OTebHOrO Ma3xaoa. Asb-la3amu, 43 Waduutc- 
KOH UWIKOJIbI, OllpeNeIMI ero Kak corlacwe BCeH «HCJIaMCKOH YMMBI>y 110 
olpeesIeHHOMy pesIMTHO3HOMY BOoTIpocy. OAHaKO OOJLIMHCTBO TIpaBo- 
BeJJOB CUMTAIOT, YTO KOHCeHCyc — 93TO COorlacHe «aBTOPHTeTHBIX» yue- 
HbIX, JOCTHTIIMX YpoBHA ydscmaxuo (He3aBMCHMbIM y4acTHHK CoBella- 
Hua). Ene pay] KpHTepveB CyecTByeT JIA OlIpedeIeHHA CTeMeHM «aBTO- 
PHTeTHOCTH» Y4eHbIX, OHH BAPbUpylIOTCA OT «H3yY4eHHA Kopana, CyHHbI 
aHasIOrMy» JO MHOrHX WHBIX TpeOoBaHHi, BKIIOUad WaxKe «3alloMHHaHHe 
YeTbIPEXCOT TbICAY XaqHcoB». B cxemax 4.20 u 4.21 mpuBedeHbI HEKOTO- 
pble MH€HHA Ha TOT CUT. 


3HaHnna, KOTOPBbIMH JOJDKCH 001aaTb «ydacTHHK KOHCeCHCYyCa>) 


Kopau 
CyHua 
JImursuctuyeckue 


Kopan J\pyrue 
Cynna cneuuduyeckne 
Kouceucyc TpeOoBaHusa, Take 
«Paccy0K> Kak 3HaHHe 400 ThIc. 


Tpammarnxka XaMCoB HM mpouee. 
apaOckoro A3bIKa 


OtmMeHa 
AyTentudukana 
XaJIMCOB 
Brarouectue 


TepuBalun 
AnasIorua 


Aoy astb-Xycceitu 
Ax-Hacagu 
Cayp am-[ama’ nb 


Anvtb-la3 as 
Ap-Pa3u 


Cxema 4.20. Hexomopoie 632140b1 Ha mpeboeaHua K myOoKcCmaxudaM, 
Komopble MO2ZYM YUACM6ObAMb 6 KOHCEHCYCE. 


TpaquiMoHHbIe kilaccudukaltwu Ma3xa0oB- clocoOcTBOBaJIn 
yrsyOeHH1O pa3HHIbI BO MHCHHAX OTHOCHTeIbHO HJDKMBI, MOCKOJIbKy 
HeKOTOpble UIKOJIbI He CYHTAIM yYeCHbIX 3 Wpyrux WIKO TOCTOMHBIMM 
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ObITb 4YaCTbIO JIETHTHMHOrO KOHCeHcyca. HekoTopbie onpeeseHHA KOH- 
ceHcyca, HallpHMep, y 3AXHpHTOB, OrTpaHHyuHsIM ero paMKaMH KOHCeHCyca 
CHOABWKHUKOB. Ho u B 39TOM CiLy4ae HET CAHHCTBa MHeHHi HacueT TOrO, 
KTO CYHTaeTCA CIOABYXKHHKOM IIpopoxa. Ilo MHeHHIO HeEKOTOpBIX HccIe- 
WOBaTeseH, KaxKOrO YeOBeKa, KOTOPbIM BcTpeyasica Cc IIpopokom, Mox- 
HO CUHTATb YaCTbIO 3AKOHHOTO KOHCeHCyca; pyre xe, Hampumep, M6On 
Xa3M HW XaHa@UuTcKad WIKOIa WpaBa, CUHTAIOT, YTO OBLIO He Oosee 130 
CHOABWKHHKOB. MasnkvTbl paciiMpHiM orpeyemeHue KOHCeHCYca, 
BKJIKOUMB B Hero KOHCeHCyc «Hapoya MexMHbD» Kak elle OHH 3aKOHHBI 
HCTOUHUK 3aKOHOaTeBCTBa. bosee MOAPOOHO O HEM A paccKaxKy asib- 
We, MOCKOJIBKY OH HCIIOJIb3yeTCA B3AMMO3AMCHACMO C ‘amaib (OObTYali) 
Hapoya Meu. 


Pa3JIM4HbIle OpelesIeHHe KOHCeHCyCca (UdItCMa’) 


Ilo yposuro IIo 
riacHoTH aMana30Hy 


1 
1 
Vv 


Ilo crenenu 
«HajlexKHOC- Ilo KBopymMy 
TH» 


«A6co- 
JIKOTHBIM»> 


Tlosmoe 
ee ae coriacue 
KOHCeCHCYC MyCyJIbMaHe 
TlomHoe 


coracne, 


«COMHH- 
TCJIbHbIM»> 


«HazexKHBIe»» 
YeHBIC 


HeracHbii 
KOHCeHCyc 


Kpome 
OHOTO 


pot ------ 


Pemrenue 
OolsIb- 
IIMHCTBa 


eee cons tee ee ost e- 


Hapoy 
Menus 
PoycTBeHHHK 
nu IIpopoxa 


T1poOJDKH- 

TeJIBHOCTH 

2KH3HH ero 
4JICHOB 


Ilo «<okoH4a- 
TeJIbHOCTH» 


Hexkortopsie 
WIM BCe 
2KUBBI 


Uerpipe 
xammda 


1 
«rpeilect- 
Bacpa u Kya esi S 
BYyTOllleli 
93T10XH)> 
Mekka u 
Mena 


Cxema 4.21. Hexomopbie u3 pa3iuunbix MHeHULL NO nNo6Ody OnpedeneHUA 
npuxnyuna udscma. 


Bce 43 


Jon-------=-<--- 


115 


J>xaaputsi u 3aiquTbl paccMaTpuBaloT B KayecTBe yYaCTHHKOB 
JICTHTMMHOTO KOHCeHCyca OMKAaMIMx poACTBeHHUKOB IIpopoxka (‘Asm, 
'Auity, @DaTuMy, XacaHa u XyceifHa). Ognako HekoTopbie JpKa(pa- 
PHTCKHe yueHble MOCUNTAJIM TAKOH KOHCeHCYC «H3JIMLIHHM)>, IOTOMY 4TO 
«KOHCeHCYC JIOJDKeCH PpaCKPbIBATb MHEHHE HeNOrpelIMMbIX HMaMOB», 
II€pBbIM H3 KOTOPBIX, BO BCAKOM Culyyae, ABJIAeTCA ‘AJM. 

Cooomaetca, aro AxMay, HOH XaHoOam u AOy Xa3uM (BeyuMi xa- 
Ha@UTcKHH yueHbiii) CuNTaIM corsacHe 4eTbIpex MpaBeHbIx xasMdoB 
(AOy baxpa, ‘Ymapa, 'Ycmana u ‘AsM) 3AKOHHBIM KOHCeHcycom. Hu o7- 
Ha Jipyrad WkKOJIa MpaBa He NOWWepxKaa TOT THM KOHCeHcyca. B He- 
KOTOPBIX KHHTax I10 CpaBHHTeJIBHOMY YCVlb Alb-G—UuKX CCTb yIOMMHaHHA 
0 «koHceHcyce» Ady baxpa u ‘Ymapa, Mexxu u Megunpi uv qaxe Kycppt 
vw bacppi. OqHako HH OHA V3 WIKOJI WpaBa He NOATBepAMIa UX. 

CyulecTByeT TakoKe pa3IM4He BO MHCHHAX OTHOCHTeIbHO TOFO, 
WOJDKeCH JIM KOHCeHCYyC OBIT «IOJIHBIM», T. €. JOCTHTaTbcaA corsacvemM 
BCeX 6e3 HCKIIOUCHHA YAACTHHKOB KOHCeHCyca, WIM BO3MO%KHA KaKas-TO 
(bopMa «pellieHHa OobIIMHCTBa». IlomHbIM KOHCeHCyc c4yuTaeTca jelicT- 
BUTCJIBHBIM BO BCeX TpaBOBbIX WKOax. OWHaKo aT-TaOapu u Ady alb- 
XyceHH aib-XalHaT yTBepxKasIM, YTO KOHCeEHCYC MOXKET C4MTATbCA OC- 
THIHYTBIM ake Ip yCNOBHM HasIM4YHA “OAHOrO MHAMBUYaIbHOrTO He- 
cormacua». OWHako 3TO BOIIpOc OobIe THMOTeTHYeCKHH, HexKeIIM pak- 
THYeCKHH. 

Enje ofa IpH4nHa pasHoriacH B KOHTeCKCTe HIDKMBI 3aKJIKOUaeT- 
CA B BOIpPOce pa3HHIbI «“3T1I0X», B KOTOPbIX 9KMJIM ee y4acTHHKH. B Oomb- 
UIMHCTBe Ma3xa00B KOHCeHCyc C4HTaeTCA JeHCTBUTCIbHbIM MH HeH3MeH- 
HBbIM, CCJIM Y4eHbIe B HOOOe BpemaA AOcTurM ero. OqHaKo Axmajy, HOH 
XanOasl H HEKOTOPbIe MyTa3HJIMTHI JOMycKasIM, YTO “OMHH WIM HeECKOJIb- 
KO WJICHOB KOHCEHCYCa MOryT H3MCHHTb CBO€ MHEHHe, MOKa OHH %KMBBI)». 
Vs mockobKy UKMa paccMaTpHBaeTcaA KaK OOA3aTeIbHOe ycuIOBMe U 
«HEH3MCHHBIM>> ABTOPHTeT, TO, COrIaCHO HX MHECHHIO, YWICHbI HJKMBI 
JOJDKHBI ObITh MOKOMHEIMH, YTOOI FapaHTHpoOBaTb, YTO HAKTO H3 HHX He 
H3MCHHT CBOIO TOUKY 3peHHaA HW He OTMCHHT TaKHM OOpa30M JelicTBH- 
TeIbHOCTh WypKMbBI. WaduutcKui yuenbii Asmb-Jp>xysaiinn pa3ymua 
KOHCeHCyc M0 «OMpeeJIeHHbIM» MW «HeOMpeeIeHHbIM» BoTIpocam. B 
ciyyae «HEOMpeeJICHHBIX»» BOIPOCOB, IO KOTOPbIM, KaK OH CUHTAII, 
MHeHHA MOryT MCHATECA, OH Pa3JeJIAJI BbILIe OMMCAaHHY!O TOUKY 3peHHA 
Von XanOasa OTHOCHTeBHO «9TIOXH KOHCeHCyca». OnHako KpHTepHeB 
JIA pa3srpaHH4eHHA «OMpeeICHHbIX» HU «HEONPeeCJICHHBIX» BOIPOCOB 
ajib-/>KyBanHH He IIpeqOcTaBuil. 

OTHOCHTeJIbHO TyIaCHOCTH KOHCeHCyca OOJBLIMHCTBO YYCHBIX CXO- 
ATCA Ha TOM, YTO «lpaKTH4eCKH HeEBO3MO%KHO», YTOOBI HVKMa Oba 
OOBABJICHa KaxK]IbIM yuacTHHKOM. TakuM 00pa30M, HeKOTOpEIe MpaBOBBIe 
UIKOJIbI OAOOPHIM TO, YTO OHH Ha3BasIH «MOI4AIMBbIM KOHCCHCYCOM», 
TMOpa3syMeBalolyuM, 4YTO WIeCHbI COBCLAHHA, MHCHHA KOTOPbIX HCH3BECT- 
HbI, MOryT CUMTATbCA COMIACHBIMM C OCTaJIbHbIMH y4YaCTHHKaMH, 3J10- 
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%KMBUIMMM CBOe MHeHHe. B OTHOMIeHHH ITOM POPMbI KOHCeHCyca He cy- 
WecTByeT HH rylacHoro, HH MOJMYaIMBOrO cormlacua. DakTuyecKH, H3- 
BeCTHBI JBCHalaTb pasIM4HbIX MHCHHM OTHOCHTEJIbHO ee JeHCTBUTEJIb- 
HOCTH. 

Hakonell, B OTHOLMICHHH TOTO, MOXKET JIM pellieHHe, OCHOBAaHHOe Ha 
KOHCeHCyce, KOra-IH00 M3MeCHATBCA WIM ObITb “OTMCHCHHBIM, BCe 
WIKOJIbI 11paBa (3a HCKJIKOUCHHEM HECKOJIBKHX YYCHbIX) BbICKa3QJIMCb OT- 
pullaTesbHO. ITO MHeHMe OCHOBAHO Ha IipaBlisie H3 OCHOB (UKXa, KOTO- 
poe rlacuT, YTO “HHKaKad OTMeHa He MOXeT ObITb AelHCTBUTeIbHOM M0C- 
Jie Ipopoveckol spb», H Ha “WJIOTHYCCKOM)> HECOOTBETCTBHH Me2%K]Y aB- 
TOPHTeTHOCTHIO MepBOro KOHCeHCyca HM MocueayoOuux. OWHAaKO, Ha Moi 
B3IIAT, PeWeHHA, KOTOPble O_LIH HeMOcpeACTBeHHO CBA3AaHBbI C OMpeye- 
JICHHBIM IIepHOAOM BPeMeHH HU BIOIHe KOHKPeTHbIMH OOCTOATEJIBCTBAMH, 
Ha OCHOBaHHH 3TOFO T1paBHsia HEOOOCHOBAaHHO CeIaHbl “BCUHBIMM)». 

Vion Xa3M UpoOKOMMeHTUpOBall HJDKMY CJIeqyIOWMM oOpa3om: 
«Bompocbl KOHCeHCyca HOO MpaxMO yioMMHatoTca B KopaHe u OcTo- 
BePHBIX XaHcax, JIMOO ABJIAIOTCA BONPOCaMH pa3HHbl BO MHCHHAX OT- 
HOCHTCJIBHO OlpexeseHHOM WHTeplipeTalHu wim Mepeyxaun axad. B ep- 
BOM CJLy4ae aATbI WIM XaMCbl HE HYKAaIOTCA B NOATBEPK CHU WyTeM 
KOHCeHCYCa, HOCKOJIBKY OHH ABJIAIOTCA Ie€PBHYHbIMH OKa3aTeIbCTBAaMU 
caMu 110 cede. Bo BTOpoM cilyyae KOHCeHCYyc 3aqBJIeH HeBepHo». YOu 
Xa3M yrBepxK yal: «KOHCeHCycC HHKOra He MOXKeT OLITh JOKa3aH, axKe 
eCIIM ObI OH Ob AOCTHTHYT CIOABMWOKHUKaMH, YHCIO KOTOPbIX H3MepsAeT- 
CA B ThICAYAX». 

HecmotTps Ha BCe BbILIeyMOMAHYTbIe pa3sHoriacuA, OOIbIIMHCTBO 
YUCHBIX 3 pa3HbIX IMpaBOBbIX LIKOJI CUMTaIOT KOHCeHCyc «aOcosOT- 
HbIM/OMIpeesICHHBIM»> (Kam ’U) WOKa3aTeIbCTBOM, MOpox-arolulumM «aG- 
COJIOTHOe» 3HaHHe. [lomuMo Mpounx, K HUM OTHOCATCA HMeHa asib-bar- 
manu, atb-J>xypaitnu, ab-la3anu, AOy amb-Xycceiin, am-Wupa3u, Ca- 
MapkaHyu, aH-Hacadu, altb-Dappa, ac-Capxacu. Hemuorne yueusie, 
BkIHOUad ap-Pa3v i asib-AMUM, CUMTAJIM KOHCeEHCYC «HEOMpeeJICHHbIM>» 
JOKa3aTeJIbCTBOM. 


Cyorcdenue no anano2uu 

Cyx enue TlO aHaJIOTuu (Kb1AC) ABIIACTCA BTOPHYHbIM HCTOUHHKOM 
3aKOHOATeIbCTBa, KOTOPbIMi 3aKOHHbIM CUHTaIOT BCE YeTbIPe CYH- 
HHTCKUX LWIKOJIbI, MyTa3HJIMTEI HW MOaguTeL. J>KadapuTel, 3aiUMTbI, 3axn- 
PHTbI UW HEKOTOPBbIe MyTa3HJIMTbI OMHCHIBAHOT CYKTeCHHe WO aHasIOrMH Kak 
«3aKOHOaTeIbCTBO B COOTBETCTBHM C IIpHXOTAMH). CooOmlaeTca, 4TO 
uma Jbxa’adap ac-Caquk yrBepx asl, 4TO “HeT HUKaKOTO BoTIpoca 6e3 
lipamMoro oTBeta 43 Kuuru win Tpaquuun. OnHaKo cyxKeHve M0 aHa- 
JOrHM (akTH4eCKH ABIIAeT COOOM Mpollecc NpHHATUA MpaBOBbIX pellie- 
HH, a He KACTOUHMK)> 3AKOHOATeJIBCTBA. 
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Cyx«eHna NO aHaJOornu 
(3AKOHHOCTb) 


3akO0HHbiii <HCTOUHHK)> 
NlOCTaHOBJIeHHH 


HegzeticTBuTeJIbHO 


Waguntsi 3axuputbl 
MasiMkuTbI UWtnwursi 


XanOasuTbl 3aiQuTHI 

Xanaputsl Hexoroppie MyTa3HJIMTbI 
VYoanurel (BkOueHA B ap-pa’u) 

Myra3nsInTBI 


Cxema 4.22. Pa3uvoie MHeHUA OMHOCUMEAbHO Me2UMUMHOCMU KblACA 


IIpomecc cyxKqeHuA 10 aHasIOrHH COCTOHT H3 4eTbIPeX KOMIIOHECH- 
TOB, 2 HMMe€HHO IlepBHYHOM cHTyallMu (ab-acl1), BTOPMYHON cuTyalHn 
(a1b-qbap'), 1pW4MHBI/TOBoOLa (alb- ‘WL1A) UW HOpMBI (atb-xyKm). AHasio- 
THA (KbLAC) IIPOBOAMTCaA MEXKLY TBYMA CHTyallMaMu/cilyyaiMu, IPH ITOM 
HOPMa OTHOCHTeJIbHO MepBoli (MepBHYHOM) cuTyallMu Oblia IpHHsATa pa- 
Hee, TOra Kak pellieHve BTOpol (BTOPH4HOM) CHTyallHH HeH3BeCTHO. 
Koiac loapa3yMesaet, 4TO ecIIM TIA ABYX CHTyalMl cyllecTByeT (mped- 
MOJIOXKUTEIbHO) OOMIad MpH4HHa (‘w1714), TO, MO aHaOrMu, MOCTaHOBJIe- 
Hue JIA TMepBo CHTyallMH MOXKEeT IIPHMeCHATHCA H KO BTOPOH. 


(a) 


CocTasJisroulHe Wpowecca CyKCHHA 10 aHAJIOrHH 


Ileppuunasa Bropnyna 
cuTyala cuTyauHa 
(ajb-aca) (anb-qbap) 


IIpwanna Hopma 
(a1b- uA) (ab-xyVKM) 


(b) 


v v 
K o60um CHTYalHAM MpHMeCHAFOTCA OTMHAKOBbIC HOPMBI 


Cxema 4.23. (a) Yembipe Komnonenma/cocmaelsmwux npoyecca avajo- 
euu u (b) Kak OHU B3auUMOOdeliCcMByIom 6 NpoYyecce CysCOeHUA NO aHao- 
euu. 
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OyHako, corsiacHo 3aXMpuTaM, WIMUTaM-ypKad@aputam, 3aliquTaM u 
HEKOTOPbIM MYTAa3HJIMTaM, KbIAC ABJIACTCA «HEOIPeCJICHHBIM»> J}OKa3a- 
TeJIbCTBOM MH “HOBOBBeeHHeM B pesurHuu». MOH Xa3mM ccopmysMpoBal 
STY MO3HIMIO, Ha3BaB Kb1AC «KPeleHHeM Oe3 MNOATBeEPKACHHBIX 3HAaHH Ha 
OCHOBaHHH HeOlpeyeyIeHHbIX OKa-3aTeIbCTB». MOH Xa3mM TakxKe KPHTH- 
KOBaJI TEX, KTO HOJJep%KHBaeT JICTHTHMHOCTh KblAC Ha OCHOBE HJKMBI, 
OCHOBBIBaACh Ha CBOCM MHCHHH O TOM, YTO «HKMa HHKAK HE MOKET 
ObITh WOKa3aHa». 

Vion Xa3M VM 3aXHpPHTbI B WeIOM TpAepxXHBaIOTCA MHeCHHA, 4TO 
TOJIbKO OyKBasIbHOe 3HayeHHe KopaHa WIM xajluca MMeIOT JIerHTHMHY10 
CWJIy B MCJIAMCKOM IIpaBe. Ero TouKa 3peHHA COCTOHT B TOM, YTO 4eJIOBe- 
yecKHH «pa3yM» — 9TO CBOerO poOja «IPHXOTb HW Mpey-NOOKeHHA», 
KOTOPble MOTyT OBITb «MOJIe3HbIMM B MHPCKHX JleuIax, HO He B BOTIpocax 
Bepbp». OTKa3 OT aHaJIOrHH Cpe 3aXMPHTOB IIPHBell K BbIHeECeHHIO psa 
CTpaHHBIX qameé, KOTOpble YaCTO WMTHPyIOTCA Kak 3a0aBHbIe HCTOpUH. 
OTHMH d@améeamu, OCHOBaHHBIMM Ha OTKa3e OT aHaIOrHu, OOBACHAeTCA 
3HAYMTeJIbHad HEMOMYIAPHOCTb 3axupuToB. Hanpumep, MOu Xa3m mepe- 
yall Xayjuc, B KOTOpOM cooObmaetca, 4TO IIpopoK cKa3am: «Corsiacnem 
J@BCTBCHHUUbI [Ha TpeqOKeHHe O 3aMy2KeCTBe] ABJIAeTCA ee MOJINA- 
Hue». MOn Xa3m mpoKomMMentuposal: «ostomy, Ecuu ona cKaxeT "71a", 
TO ee OpayHbIi KOHTpakT OyeT HeAeicTBUTeIbHEIM!»». MOH Xa3mM OTKa- 
3aJICA OT AHAIOIMH MOX*K]y COrlalieHHeM MOcpeACTBOM «MOJI4aHHA»>, KaK 
yNOMHHAJIOCb B XaJIHce, HM COrallCHHeM MOCpeACTBOM «IIpOBOSrvallle- 
Hua "qa". J[pyrve WIKOJIbI OCTABHJIM JJIt HEBeCCTbI «“BaPHaHTbD»: TaBaTb 
MOJMaIMBOe WIM ycTHOe corsiacne. XaHauTbI %*Ke MPHMeHWIIM K [aH- 
HOMY CJlyyaro OOBMali, CormacHoO KOTOPOMy «i030pHO JIA (apaOcKo;) 
%KCHUIMHBI CKaz3aTb "a" B TaKOW CUTyallHM». 

J>xaapntsl, 3a {UTbI W MyTa3HJIMTbI MIPHHUMaroT aHaJIOrMio, ec 
lipwunna ( ‘Ww1a) yKa3aHa B TeKCTe, a He «BbIyMaHa». J[pyrue Ma3xa0bl 
CUHTAIOT, YTO 9Ta POPMAa CyX*KCHHA ABJIACTCA IIPAMBIM JIMHTBUCTHYCCKHM 
BBbIBeJCHHeM I1paBHJI U3 TEKCTOB, a He elCTBUTeIbHOM PopMoi aHasio- 
ru. UOannTsI BKIIOUaIOT KbLAC B OOMLYO KaTeropHuto paccyxkKeHuH, KO- 
TOPble OHH Ha3bIBalOT Ap-pa ’'U (UCIOIb30BaHHe MHeHH A). 

HecMoTpa Ha BbICOKHM CTaTyc, KOTOPBIM BeAYWIHH mpaBoBey MyTa- 
3HIMTCKOM WIKOJIbI IpaBa aH-Ha33aM IIpHMMCbIBall «pa3syMy>, OH OTKJIO- 
HWJI cyKeHHe 10 aHaroruv. Pemtenua UcnamcKoro 3akoHa, CorslacHo 
ero YyTBepxKeHHIO, «He OOAB3ATEIbHO CJIeAyIOT pallMOHasIbHOl JIMHUM 
MBICJIM». YUCHBIM IpHBeJI MHOXKeCTBO IIpHMeposB HopM Mcsamckoro lpa- 
Ba, KOTOPbIC MO2KHO Ha3BaTb «HppallMOHaJIbHbIMH»>, IOCKOJIBKY OHH «He 
ypaBHUBaloT MOOOHBIX B HX CyKJCHHAX MW He pazIM4yalOT MexKy pa3- 
JIM4HBIMH B UX CyKeHHAX». J[Ba mpuMepa H3 Tex, KOTOPbIe MpHBOANT 
aH-Ha33am: «TpeOoBaHve JByX CBM AeTesel, YTOOLI JOKa3aTb yYOUMCTBO, H 
YeTbIPex CBUeTeNeH, YTOOI WOKa3aTb MpemOOONeAHHe» UH “pHTyasIbHoe 
OMOBCHHe IIyTeM MBITbA OlIpeeJICHHBIX YacTeli Tesla, KOTOpbie He OBI 
TIpH4unHoK HeyHcTOTE». Ha Mom B3rIAd, HECOrIacOBaHHOCTH, WOA4epK- 
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HyTbIe aH-Ha33aMoM, 9TO He CBHJCTeIbCTBAa «HppalMOHaJIbHOCTM», a 
ckKopee «H3MeHeHHe MOCTaHOBJICHHHM B COOTBeETCTBHHM C UX LeuAMM». 
«LleneBoi» (wakacuou) MOZXO] K ITMM pellieHHAM MOKa3bIBaeT, 4TO Cama 
leuIb MOHCKa CBU eTeelH COCTOHT B TOM, 4TOObI NOATBePAUTb ompeye- 
JICHHbIC MHI AeCHTbI (akT yOuICTBa, B epBOM Clydae, HW akT «ITyOIM4HO- 
TO TpesoOo0zesHHuA», BO BTOpOM). Ilostomy wMdpbi He ABIAIOTCA Ty1aB- 
HbIMH IWesIMMH CaMHX pelleHH, a CKOpee ClyKaT HHCTPyMeHTaMH JIA 
COOTBETCTBYIOINMX CyeCOHBIX Mpouezyp. UTo kacaeTca BTOporo lpHMe- 
pa, TO OMOBeHHe HMMeeT YHCTY!IO PUTYaJIbHYy!0 Wesb. Hapayy c Apyrumu, 
xaHauTbI He JOMycKaloT aHalorMu B Cyry4aax ‘u6ada (puTyaloB WIM 
aKTOB HOKJIOHCHHA). OHM OlpeAeAIOT 9TH WeMCTBHA KaK Take, «KOTO- 
pble He MOTyT OBITb pallMOHaIH3HpOBaHbD», HW IPHBOAAT B IPHMep aKTbI 
NOKJIOHCHHA HM PUTYaJIbl WaIOMHHYeCTBA. DTa KHUTa NOOLIPAeT HMCHOJIb- 
30BaHHe TaKOrO mMaxkacudu (TO eCTb WesleHall-paBsIeHHOTO) ToAXosa B 
KaYeCTBe OCHOBBI CaMOro CYKICHHA 10 aHaslOrHH. 

Hakonell, MaJIMKUTHI MO3BOIMIIM «epBHYHOM CHTyallWH»> B aHaso- 
TMM ObITb CaMOM aHasOrMei. ITO 3Ha4NT, YTO Cy2KeHHe B ONIpeeueHHoH 
CHTyallMH MOXKeT ObITb BbIBeEeHO MO aHaIOrHu, 6e3 HeOOXOAMMOCTH pe- 
aIbHOH «MepBHYHON cHTyalluM». 3aTeM W3 HOBOrO CYKJCHHA MO%KeT 
ObITb BbIBeCHO HHOe cyKeHHe HU T.1. Takoe pacuiMpeHue onpeyeueHua 
KblAC MaJIMKUTaMW OTKPbIBaeCT BO3MO2XKHOCTH JIA BbIBeEHHA MOCIeL0- 
BaTeJIbBHOCTH JCMCTBUTCJIBHBIX aHAaIOrMi, WOJaradCh HCKJIIOUMTeEJIbHO Ha 
«IIPHUHHbI>, a He Ha TepBHYHbIe CHTyalWu, KOTOpbIe OOA3aTeJIbHO 
JOJDKHBI OITh “YMOMAHYTHI B TCKCTAX>. 

B ocHoBe mpolecca aHaylorHy JIexKHT «mIpH4nHa» (‘wuia). [IpaBo- 
BbIe LWKOJIbI COMMIMCh BO MHCHHH O HaIM4HH Tpex creyupukayui Wetict- 
BUTCIBHBIX ‘WIA: BUMMOCTb (3yxyp), pactipoctpaHenue (ma’adu) u 
WeHCTBUTeIbHOCTh (u'mubdap). BUAMMOCTb HOzpa3syMeBaeT «CIIOCOOHOCTB 
BOCIIPHHUMAaTb TIPH4HHy» WU «MOATBepKAATb ee HaM4uNe B CHTYyalHH»». 
PaciipoctpaHeHve Toypa3yMeBaeT CHOCOOHOCTb paciipoctT-paHATb TIpu- 
4quHy Ha Jpyrue cuTyallHu, Ipu ycNOBMM OTCYTCTBHA OrpaHH4nBarowux 
TeKcToB. JleHCTBUTeJIbHOCT O3HaYaeT OTCyTCTBHe B IIncaHuax «yTBep- 
*K CHUA HeeCHCTBUTeEIbBHOCTH», KOTOPOe OTBeprasIo Obl paccMoTpeHHe 
«IIPHUHHb)). 

OHako oTM4uMe §=MexKyY Ma3xa0aMH- COCTaBIIdeT yCJIO- 
Bie/chenu@uKalHA, KOTOPOe OHH Ha3bIBalOT «COrIaCOBaHHOCTHIO», WI 
«TOUHOCTbIO», (uNOUbam) TIpMunHE!. TOUHOCTh TIPH4HHbI O3HAdaeT, 4TO 
OHa «He CHJIBHO MeCHACTCA TPH MCHAIOLIMXCA OOCTOATEIIBCTBAaX». Pa3HO- 
rlacua 10 KpHTepH1IO COrlacOBaHHOCTH/TOYHOCTH BO3HHKIIM H3-3a pa3- 
HbIX MHCHHM 110 MOBOLY TOTO, pa3pellieHa JIM aHaJIOrMA B COOTBETCTBHH C 
«MYPOCTbHO, JleKalleH B OCHOBe MOCTaHOBIeHHA» (xuKua). HwKe mpu- 
BeJ[CHbI IIPHMepbI, WIIOCTpUpyrolve pasHully ME*KTy ‘WLIA UW XUKMA B 
KJIaCCHYeECKHX MpaBOBBIX LWIKOIaX. 

OcBoboxeHHe (pyxca) OT MocTa ipeyocTaBsAeTCA MyCyJIbMaHaM, 
KOTOpble «OOeIOT HIM MyTeWiecTBy!1OT». bowe3Hb WIM WyTeliecTBHe Ha 
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olpeyeseHHoe paccTosHne (cilexyrollee 13 COOTBETCTBYIOMero xajca) 
ABJIAIOTCA JOMYCTHMBIMM “WA, WIM TIpH4YHHaMu, STOTO OCBOOOX*KAeCHHA. 
Myapocts (xuxma), cToslad 3a STHM OCBOOOX*KAeHHeM, 3aKIIOUaAeTCA B 
«oOserdeHHn»>. TloxKvWIbIM JOXAM yYeHble pesocTaBuIM Takoe 2%*e 
ocBoOoxKeHHe OT MOcTa, OCHOBaHHOe Ha aHaIOrHu C «IpH4HHON» O0- 
le3HH, a He Ha «MyJ{pocTH» oOerueHua. BoT mo4emy B OOJUIMHCTBE 
Ma3xao0é6 Takoe OcBOOOKAeHHe He TIpesocTaBAeTca, HalIpuMep, padot- 
HHKy, KOTOPOMy TpyAHO epxKaTb MOCT 3-3a BbINOTHeHHA (u3H4eCcKH 
CIOXKHOK padorsl. Y4eHble yTBepxKAalOT, YTO Ooe3Hb VII WyTellecTBHA 
«H3MCPHMBI>»> H «/{eTePMHHUPOBAHbI»> UH, CIICHOBATeJIbHO, ABJIAIOTCA TOU- 
HbIMH TIPH4HHaMH WIA Kolaca, Tora Kak «OOJIerdeHve» He H3MepHMO UH 
«MCHACTCA B 3ABHCHMOCTH OT OOCTOATEIIBCTB». MorxHO ObIIO ObI yTBep- 
*KYaTb, YTO ITOT «MPH4HHHbIM», a He «TeeONOrH4eCKH> B3rIAy Ha 
KblAC TePACT CMBICJI B OTHOMICHHH HOPMBI OCBOOOKAeCHHA, WaxKe CCIM OH 
yocTuraeT uxOubam (TOUHOCTH) MU opMalIbHOCTH Ha TpolesxypHoM 
yposue. B 6-i rmaBe Ooslee WeTaIbHO OOcyxKTaeTCA BAXKHOCTb MaKacuo B 
IIpollecce Ko1Ac. 

Hwxe onvcan mootanHbii mpomecc (macizak) IpoBeyqeHud yY4eHbIMU 
IipaBWIbHou aHanoruu. Manam — 9To ratio legis, ocHoBaHua, 9ddex- 
THBHad TIpH4nHa, iaBHbI KpHTepui WIM «IpHunHa», CTOAMIad 3a mpa- 
BHJIOM. 

1. V3pneqenue ocHoBaHHi (maxpudoic ajlb-manam): ITO mporecc 
pa3MBILWICHHA Ha, OCHOBHBIM TeKCTOM C IeJIbIO H3BJIeCUb KaK MO?KHO 
Sombie OOocHOBaHHH (‘Wa WIM 9PeKTMBHBIX TIpH4HH) WIA WepBu4y- 
HOW HopMpI. Peub ugeT 00 «aTpHOyTax», YIOMAHYTEIX B TeKCTe IIpHMe- 
HHTeIbHO K CyYOBeCKTAaM HJIM BeWaM, KOTOPbIe ABJIAIOTCA BO3MO2KHBIMU 
KaHJMaTaMu Ha TO, YTOOBI ObITS ‘WA, CTOALIMMH 3a T1paBOBOl HOpMoili. 

2. YctpaHeHue albTepHaTHB (mauKux alb-manam): Ha 9TOM 9Tarle 
FOPHCTEI IIPHMeHAIOT HeKOTOpyr1o (opmy ratio decidendi, ucnomE3ya Tep- 
MHH 43 OpHTaHcKon Pusocomun mpaBa. Pa3siM4Hble aTpuOyTEI, Moy4eH- 
HbiIe Ha IlepBOM 9Talle, pacCMaTpHBaIOTCA OHH 3a JpPyrMM TIpH MOMOLIM 
MeTOJa «OKCKIIIO3MBHOTO "HIH">» — JOrM4YecKHM TepMHH JIA Opeyese- 
HHA OAHOTO BbIOpaHHOrO aTpHOyTa MOcIe MCKIIOUCHHA BCeX OCTAJIbHBIX. 
Hecmorps Ha MoBepxHOCTHOCTb 3TOFO Mpolecca, yueHble yCTaHaBIMBaloT 
yculoBHe Id pellaroujero aTpuOyta, KOTOpbI BiOceyqcTBHM OyyeT 
Ha3bIBaTbCA « ‘WIA, YTO WU CTaHeT «MOAXOAAWIMM> atpuoOytom (6acd 
MyHacu6). YMecTHOCTb (wyHacaéa) OOBISHO olpeyeseTCA Kak «BBIIOI- 
HeHHe MHTepeca» (maxkuK alb-maciaxa). PaHHad MTepaTypa 10 ycyb 
dJlb-(uKXY UTKO He Olpeesaa ITOT MHTepec (maciaxa). OWHAKO B 60- 
lee MO3qHeH CyHHUTCKOM JIMTepaType MO%KHO 3aMeTHTb pacTyllyio TeH- 
JICHIMIO COOTHOCHTb «YMECCTHOCTb» C «eJIeHallpaBJICHHOCTbIO»>, HHbIMU 
CIOBAMH, COOTHOCHTb MyHacaba C MaKacuo aw-wapu'a. ITa TeHyeHWMA 
HanOojlee OYeBUAHAa B Teopuu waxacuo au-LlatTuOu u B MeHbIel cTe- 
IleHH XapakTepHa JJId Ooee paHHuXx Teopuit ab-la3anu, amb-'33a u 
Teopuu Kolica ab-Kapadu. At-Tydu ompeyessaet atb-eacq) alb-myna- 
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cuo KaK «HHTepec ailb-macilaxd, IpMBOAALIMK K Wes 3aKOHOaTesA (ua- 
Kacuo)». TlofaBiaroiujee OOuIbIIMHCTBO IIKOI papa He MosepoKaru 
IipHpaBHuBaHe «IIPHYHHbD) MpaBOBOM HOPMBI K ee «IeJIM»>, MOCKOJIBKY 
«IeJIb» He ABIAeTCA «MyHOabum)>. 6-A TuaBa WaHHOW KHUTH WpeycTas- 
JIA€T JPyry!o TOUKy 3peHHA. 

3. Peamm3auna ratio legis (maxkuK ajlb-maHam): DTO 3aKIIKOUNTEIIb- 
HbIM War B mpolecce Ko1zca. Ha 9TOM 9Talle MmpaBoBel-mydscmaxuo TIpo- 
BepxeT, TeHCTBUTeIbHO JIM ‘WIA TIPHMeCHHMa B paccMaTpHBaemoli pealib- 
HOH cuTyayuu. Hanpumep, olbaHeHHe — 9TO ratio legis «3ampeta Ha 
yloTpeOseHve aIKOrOIIA» (4TO ABJIAeTCA MepBH4YHON HOpMoi;t). IIpu co- 
BepIICHHH HJPKTHXaa B OTHOMCHHM OlpeyeeHHoro BelllecTBa OyzeT 
paccMaTpHBAaTbCA CELYIOWM BOTIPOC: MIpHBOAUT JIM ynoTpeOseHue ITO- 
TO BellecTBa K OMbaAHeHHIO WIM HeT? Euje oqWH TpuMep: HaMepeHHue 
yOuTb — 970 ratio legis mpecneqoBanua yOuliubI. OgHako B clryyae 
yOulicTBa BO3HHKaeT BOIMpOc: ObLIO JH HaMepeHHe YOUTS OKa3aHO WIn 
Het? IlocneqHuii UpumMep: «OeqHOCTb» H «KHyKa» — 9TO ratio legis o- 
Y4eHHA 3aKaTa (OOA3ATEIbHOM exKeroqHONM MUJIOCTBIHH). Bompoc max- 
KUK QJlb-MaHam Oy]eT CJICAYIOWMM: ABJIAeTCA JIM 9TOT YeOBeK «Oes- 
HbIM»> WH “HY KTarouluMca» wi HeT? IlosToMy 4 ObI CKa3aJI, YTO maxKuK 
Glb-MaHam (yTBepxKTarollui pearu3zaln1o ‘wiid) HaXOWMTcA Ha rpaHu 
MexyY PUKXOM UM HayKOli HU He JOJDKeH 3aBHCeTb HCKIIIOUHTeIbHO OT 
Mydxcmaxuda (KaK 3TO MMeeT MeCTO B TpayMuMOHHOM q@uxxe). J[na 
HarIaJ[HOCTH CTOMT CIPOCHTb: «Kak» mydocmaxud coOupaetca OKa3bI- 
BaTb, YIBCpK1aTb WIM MpOBepATb, YTO KaKOe-TO BeLIeCTBO ABIIACTCA 
«OMbAHAIOMIHM»>, 4YTO Y MOMO3PeBaeMOrTO eCTb OlIpeseueHHoe «HaMepe- 
He», WIM YTO OpeeeHHbIM YeOBeK «OezeH»? B coppeMeHHOM Mupe 
TaKHe BOIMPOCbI 3aalOTCA «CIeWMAaIMCTaM» B COOTBETCTBYIOIMHX OOsIac- 
TAX HayKH, a He topuctam. B 6-ii rmaBe 06 3TOM roBOpuTcA TOApooHee. 

IIpapopeybl pa3ziM4aroT « ‘WA, «“IOATBepyKeCHHbIe KAHOHH-4eCc- 
KMMH TeKCTaMM>», H ‘WIA, BBIBCCHHbIe MyO2cmMaxudoM H He OKa3aHHble 
Ha OCHOBaHHM TekcToB. Mcxoyqa 3 9TOrO, OHH AenAT «MOAXoTAMM» 
aTpHOYT Ha YeTbIpe KaTerOpHH, Kak MoKa3aHo Ha cxeme 4.24. 


«TloaxoqauHe arpuOyTbY» (a1b-6acd asb-mynacu6) 


YnOMAHYTEI 1 YOMAHYTEI 1 


TIOATBep2K CHB! B OMpOBepxKeHEI B 
P cooOmjeHHax axad B TeKCTax ee 
TIMcaHHsAx TIMCcaHHsAx 


YnoMHHatoTca B He ynomunarotca 


Cxema 4.24. Yemvipe Kamezopuu «nodxodawyux ampubymoe». 


IIpaBopbie WIKOJIbI CXMHbI BO MHCHHH, 4TO, ecuM aTpHOyT «orpo- 
Bep2KeH>» TEKCTOM, HECMOTPA Ha erO OYeBHHbIC MpeHMyecTBa, OH He 
MO2KET HCIHOJIb3OBaTECA B KolAce. HalipuMep, IpeHMylecTBa yBeIM4eHHA 
cBoero OoraTcTBa MOCpeJCTBOM POCTOBIIM4eCTBa yIOMHMHaIOTCA WH He 
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OOOpAIOTCA B COOTBeETCTBYIOMMx TeKcTax. IIJoqoOHbIM OOpa30M, Tpe- 
HMYIIeCTBa TOPYOBIH aJIKOTOJICM HM a3apTHbIMM WrpaMu TakxKe yIOMH- 
HaloTca HW He Of0Opsiotca. Ecam aTpHOyT ABHO YIOMHHaeTCA B KaHOHH- 
4YeCKHX TeKCTaX, HallpHMep, OMbaAHeHHe OT HallHTKa WIM HaMepeHHue 
(‘amO) 11pu yOulicTBe, TO KolAc Ha eTO OCHOBaHHH JleiCTBUTeIeH, TaxKe 
COrlacHO IIpaBOBbIM LIKOJIaM, KOTOpble He IIPHHMMarIOT OKa3aTesIbCTBAa 
KblACA, 4 UMCHHO, JoKadaputaM, 3aiquTaM, MyTa3HJIMTaM UW 3axXHpuTaM. 
OTH WKOJIbI CUMTAaIOT aTPHOYT/ ‘Wi1A «“3HAAeCHHEM TeKCTa»> (OulAala aH- 
HACC), a He peasin3alnei cyxKeCHHA 10 aHayIOrMH. 

Ecau atpuOyt mogpa3ymesaetca B IIucanuu B OOWIHX TepMHHax 
WIM CBA3AH C KaKHM-JIMO0 pyrMM MOcTaHOBJICHHeM, TO OH ABJIACTCA O- 
IYCTHMBIM «MOAXOTAMIMM aTpHOyTOM» corslacHo WaduuTaM vu xaHadnu- 
tam. Ladue Ha3bIBarOT 9TO Ab-uylda’UM («HOLXOTALMMM» aTpHOyT), B 
TO BPeMA KaK XaHaUTbI CCbUIAIOTCA Ha Hero Kak Ha alb-myHacu6 («co- 
OTBCTCTBYIOWIMM» aTpHOyT) HW CUHTaIOT 9TO «pal{HO-HaIbHbIM JOKa3a- 
T@JIbCTBOM)». 


Tleppuynas cutyayna 
I 


1 
V3pieqeHHe OCHOBaHH 


1 
Bo3moxuple ratio | 


TlopropuT 
ycTpaHeHue 
(maukux) 


Hopma Ji BrOpHuHON cHTyalHH 


Cxema 4.25. Dopmanbuaa npoyedypa cyaACOeHUA NO aHaoeUU (Kb1AC). 


Iloq aTpHOytom, KOTOpbI He yMOMMHaeTcA B TeKCTax, Y4eHBIe 
TOApa3syMeBaloT aTpHOyT, KOTOpbI He MO2xeT OBITb BbIPAKeH TPAMBIMU 
JIMHTBUCTHYeCKHMH JepHBal[HwAMM W3 KOHKPeTHBIX adTOB WIM Xaz{HCoB, 
Kak oOMMcbrBaocb panee. Uutepecsi (wacaiux), KOTOpbIe MOryT OBbITb 
«BbIBECHbD» H3 TeCKCTOB, HO He MMeCIOT 4eTKOTO BbIPaKeHHA, CBUe- 
TeJIBCTBYIOINeroO OO UX eMCTBUTeIbHOCTH WIM HeelCT-BUTeIbHOCTH, 
KIaCCHPUUMpyrIoTca, COMIacHO BCeM IIpaBOBbIM LWIKOJIaM, KaK Macaux 
Mypcaia (HeorpaHw4ueHHble UHTepecs!). B cieqyrollemM pa3zele oOcyx- 
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WaeTcAd 9TOT MYHKT Kak OOWIMH BTOPOCTeIeHHbIM HCTOYHHK 3aKOHOJA- 
TCJIbCTBA, KOTOPbIM Ha3bIBaeTcA «ucmucia» (COOMIOAeHHe MHTepecoB) u 
JeHCTBUTeCIBHOCTb KOTOPOrO TaloKe ABJIACTCA IIpeAMeTOM pa3Horsacnit. 

IIpaBopeybI TakoKe pacCMaTPHBAIOT IIPH4HHBI, 10 KOTOPBIM pe3yJIb- 
TaT KblAC «IIPOTHBOPe4YNT HMIMIMKAYMH Wpyroro TeKcTa, XapakKTepHOTO 
Wiad (BTOpHYHOM) cuTyayuM». Aw-Hlapun, Manux u UOn XanOan co- 
UWIMCb BO MHCHHM, 4TO KbldC HE HYKECH, CCIM CCTb COOTBETCTBYIONH 
aT WIM xayuc. OHH IIpHMeHAIOT STO TIpaBHJIO, WaxKe CCIM CUHTAIOT 3Ha- 
yeHHe adTa WIM CMBICJI xafica «BepOATHBIM». OTO MO3BOJIAeCT KbLACY 
«OrpaHH4MBaTb BepOATHOe 3HayeHHe»». 

Ognako Masmk o0aBH, YTO ecIM xayuc «BeposxTeH» (HalIpuMep, 
axa) VU TIpOTHBOPpe4YHT «“MHOXKECTBCHHOMY KblACy»> (T. e. Ooee OAHOTO 
KblACA, YTO MOApasyMeBaeT HOPMY, “IIPOTHBOCTOALLYIO»> A3bIKOBOM MM- 
TWIMKawwu xayuca), TOra «MHOXKeCCTBCHHBIM KbIAC)» Ha3bIBAaeTCA «ACI» 
(pyHWaMeHTabHoe mpaBHIO) MH MMeeT IIPHOpuTeT Hal «BePOATHBIM) 
xayucom. Hanpumep, Mamuk OTKIOHHJI «MOMJIMHHOCTb» xajMca-axad, 
«eCIM CoOaka BBINIbeT V3 Balle Yall, Tora BbIMOMTe 4allly CeMb pa3», 
Ha OCHOBaHHM HeCKOJIBKMX aHasloruli/Kolac C IIPHMeHeHHeM JIpyrux as- 
TOB H XaJMCOB, KOTOPbIe pa3pelllasIM CCTb 2KMBOTHBIX, MOMMAHHBIX OXOT- 
HH4buMU CcOoOakamu. Takum oOpa30m, Masimk BbIBesI acl, YTO «CIIKOHAa 
coOakH 4HCTa»». 

Bpileyka3aHHad pa3Huia MexKy MaIMKHTaMH WU J{pyruMu UIKO- 
aM l1paBa OTHOCHTeIbHO clocoOHOCTH aci ((yHaMeHTasIbHOrO Ipa- 
Bila) AHHYIMpOBaTb «“ayTCHTHYHBIM> xXayMc-axad HalloMHHaeT UX pa3- 
JIM4YHe OTHOCHTEIbHO POM Maciaxa (MHTepec), O eM TOBOPHTCA B cyIe- 
WY!OUleM Tospa3zese. 


Humepec 

Knaccndukalna vaciaxa (uuTepec, Osaro, 10J1b3a, MOIe3HOCTB) Ha 
Macilaxa, «MOWAepxKUBaeMbie TMCaHHAMM», «OMpOBepraeMBble MMCcaHHsA- 
MY HU «He YWOMMHaAeMble B TWHCaHiAx», WOWpasyMeBaeT OyKBaJIbHoe 
olipeqesmenuve TOTO, YTO WpaBOBebI Ha3bIBalOT «MMCaHHEeM))». 


Wurepec (maciaxa) 


3 HeorpannueHHblit bs 
Tloqyep»xuBaemblit OnposBepxKeHHBIi 
(uypcaua), He 


TIMCaHHveM TMCaHvneM 


> TIOMAHYTHIM B 
(uy ‘maoapa) y aereaun (uyxdapa) 


Cxema 4.26. Kaaccuquxkayua unmepeco6, OCHO6AHHAA Ha ux (OyK6alb- 
HOM) yNOMUHAHUU 6 NucaHuu. 


124 


HekoTopbie MyTa3HJIMTbI COMHeBaIOTCA B CYII[eCTBOBAaHHM KaTero- 
PHM HeorpaHw4eHHbIx HHTepecoB (Maciaxa ajlb-mypcajda) Ha OCHOBaHHK 
HX PYHAaMCHTAIbHBIX KOHICMUMM palWOHaIbHOrO «yKpallieHHA U OT- 
BpallleHua» (am-maxcun 6a am-makOux ab-‘akiu). OHM yTBepxKqator, 
4TO, TOCKOJIBKY HCaMCKHH OOpa3 2%KH3HH ABIIAeTCA BCCOOBeMIIIOMIUM, 
BC€ JOJDKHO OBIT HOO yKpallarolHM HM MOOLIPAIOLWIMM xopoutee, 00 
OTTAJIKHBAaIOLHM H OTBpAalalOlWlHM 310, OyAb TO TIpaAMO WIM KOCBeHHO 
yka3aHo B ITucaHuax. ITO MHCHHe XapaKTePHO TOJILKO JIA MYTAa3HJIHTOB, 
ero He pa3qeuMa OoNbWIe HH OfHAa WKOIIa MpaBa, HeCMOTpA Ha Beco- 
MOCTb IIPHBCCHHBIX aPr'yMCHTOB. 

B3ryiAbI WpaBOBeOB Ha JICTHTHMHOCTS aJib-Macilaxa ajlb-mypcala 
oTmMuarotca. MasMKuTbI WH xXaHOasIMTbI OFOOpuIM TOT BU Maciaxa B 
KayecTBe 3aKOHHOrO Ha ocHoBaHuu Kopana, mpopoyeckoli Tpaquuun, 
HDKMBI U KolAca. IlosTOMy OHM He JOMycKasIM MpOTHBOpe4nA aciaxa Cc 
JHOOBIM 3 IIpHBeCHHBIX BbIMe JOKa3aTebcTB. MOaauTeI BKIIOUMIIM ero 
B HX pa’u (MCMOb30BaHHe MHEHHA). 

Maumx, cormacno am-Ulatu6u, of00pus ale-maciaxa alb-mypcana 
IIpH paqe ycuOBH, KOTOpble MO%KHO BbIPa3sHTb CeAYIOWWMMH TpeMA 
IIyYHKTaMu. 

1. OrHocutpea K ccepe MUpcKHX OTHOWeHHH (wy 'amaiam) u OOBI- 
yaeB (‘adam), a He K OOJIacTH MOKIOHeEHUA ( ‘uw6adam). 
2. He mpoTuBopeyHTb KaKOMy-IHO0 KOHKpeTHOMy peuIHTHO3HOMY 

TeKCTY WIM (PYHAAMeHTAaJIBHOMY TIpaBuly ac. 

3. CiryKuTb Ooslee BLICOKOMY HHTepecy WIM OOlIeH Wem, yka3saHHoi 

B IIncanuu. 


JleruTHMHOCTb HeorpaHnudeHHbixX HHTepecoB 


JleruTHMHBEI 6e3 ss i 
JleruTHMHBI, axKe HeenvicTBuTesbHBIi 
IIpoTHBOpeyalltHx 
BOIIpeKH TeKCTaM HCTOYHHK TiIpaBa 
TCKCTOB 


Waguutsr 
MasmmxkuTel XaHaPurTsl 
XaHOasuTbl UWuutsr 
W0anuter 3aiMTEI 

3axMpuTbl 


Cxema 4.27. Paznuunoie MHeHUA 06 Allb-Maciaxa ailb-mMypcala. 


Tlo3x%xe xaHOaIMTbI BKJIOUWIIM Glb-Macilaxd Qilb-mMypcalda B CBOe 
IIpaBwIo «CMeHa (PaTBbI B COOTBETCTBHM C H3MeCHCHHeEM OOCTOATEIIBCTB», 
KOTOPBIM IIpOCIaBHJIMCb HW O KOTOPOM MHoro mucasM Mou Taitmusa nu VOn 
ajIb-KaiiuM. 
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Vi3BecTHbiit xanOamMTcKHi yaeHbi at-Tydu 3aHasl CIOpHyto 103H- 
IuiO, KOTOpad JO CHX MOp BbI3bIBaeT 2%KapKve cropbI. OH MpH3HaI, 4TO 
dlb-Maclaxa ABMIAeTCA WembrO UcnamMckoro 3aKoHa B TIpHHUMMe HU 4TO 
(KOHKPeTHBIe€) TeKCTbI, IpOTHBOpeyallve alb-macilaxa, cilekyeT Wpocto 
urHopupoBats. Ero onpeyesenve waciaxa emule Oomee IpoTHBOpedHBO, 
IIOCKOJIBKY, 110 ero CJIOBaM, MHTepec 3aBHCHT OT «CYKTeCHHA 10 OOBIHarIO 
HW pa3yMy>». 

OctasIbHble 1paBOBble WIKOJIbI MOCTAaHOBHJIM CUYHTATb alb-macilaxa 
dJlb-MypCaJla HeeUCTBUTCIbHBIM HCTOUHHKOM 3aKOHOaTesIbcTBa. OHa- 
KO, Ha MO B3IJIA, TaK WIM WHaye, BCe LIKOJIbI IpHMeHAsIM COOCTBeHHY10 
MCTOOJIOMIO PaCCMOTPeHHA G/lb-Maclaxa B CBOeM HJDKTHXxaye. Hanpu- 
Mep, Wa®HUTHI BKIIOUWIN MOHATHE «Maciaxa)» B KOHUeMMMIO mMyHacaba 
B KblACe, KaK OOCyKaocb paHee. XaHaUuTbI BKIIOUAIOT Maclaxa B 
CBOIO KOHUenmuu10 ucmuxcan. C Apyroit cTOpousl, oKadapuThI UH 3ali {UTI 
OTMeCHHJIM Maciaxa Ha OCHOBaHHH TOFO, YTO 9Ta KOHLeMMMA «Heorpese- 
JieHHad» H «He TWpeyctaBideT coOoi Oe30mMO04HOe MHeHHe HMaMa)). 
TeM He MeHee, «MacsIaxa»> Ie]pO IIpHCyTCTByeT B TaKOM IIpaBOBOM Me- 
Toe IKapapuHToB HU 3aMAMTOB, KaK MeTOQ «pallMOHaJIbHbIX JOKa3a- 
TEJIBCTB»> (GO-Oa/UJb Ajb-‘aKIU), KOTOPbIM OHH IIpHMeHAIOT «ocie Ko- 
paHa, CyHHBI 1 KoHCeHcyca». UW, HakoHell, 3aXxHpHTCKad WIKOTIa — eyHH- 
CTBeCHHad, OTBCPrHyBlad Maciaxa WU He UCTOUb3yIOWad HAKAKMX alib- 
TeCPHATHBHBIX ei JOKa3aTeJIbCTB. 


IIpaeoeoe npednoumenue 

Tlo3HHu 10 WpaBOBbIM ipeqMoYTeHHAM (UCMUXCaH) TakKxKe pa30- 
uutcb. Lladuntst, :KadapuTbl, 3a TMTbI MW 3aXMpUTbI CUNTAaIOT ucmuUxX- 
CdH He3aKOHHBIM HW «HeOMpeeJICHHbIM»> TOKa3aTembcTBoM. Ari-Iaduu 
u VOu Xa3M onpeyemusam ero Kak «BbIOOP COrsuacHO 2%KeaHHIO» HW «HC- 
TOYHHK MpoTuBOpeyna». C pyro CTOpOHbI, xXaHa(uTcKas, MaJsIn- 
KMTCKad, HOayquTcKad, XaHOaINTCKad MW MyTa3WJIMTCKad IIKOJIbI OMOOPHIIM 
UCMUXCAH B KAYeCTBe HCTOUHHKA 3AKOHOATeIIBCTBA. 

Bce Bepcuu ucmuxcan OO0beqMHAeT TO, YTO MyO2ICMaxUd paccMaT- 
puBaeT OlpeeseHHy!O CHTyallMIO Ha olpeyjeseHHOM OCHOBe, KOTOpad 
OTIMYaeTCA OT OOBIYHOM OCHOBBI/IIpHHUNMa, WO KOTOpO cyqaATCA M0- 
joOHbIe cuTyarnn (cxema 4.28). 

B ormmune or am-Hladuu, omucapitero ucmuxcan Kak «BbIOOp CO- 
TlacHO %*KewaHuto», ero yauTesb Mamnk ompeyesMsI ero KaK «][CBATb Je- 
CATBIX 3HaHMA»>. Ja Manuka ucmuxcan moypa3yMeBaeT rryOoKoe pac- 
CMOTpeHHe OlIpeyesIeHHBIX (aKTOPOB, KOTOPBIe OJDKHbI H3MCHHTb 
oOObIdHOe cyKeHHe MpaBoBeya. ITH (akTOpbl, KOTOPbIe Ha3bIBalOTCA 
OCHOBaMH UCMUXCAHA, MOXKHO pa3eIMTb Ha IWIeCTh KaTeropuit: TeKCT, 
KOHCeHCyc, HeOOXOAMMOCTh, aHaJIOrM1O, OOMIeCTBeHHbIe WHTepecbl U 
oOpryait. 
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JleruTMMHOCTS ipeqnourenus 
(ucmuxcan) 


3aKkonHoe HejelticTBuTesbHOoe 
JOKAa3aTeJIbCTBO OKa3aTeJIbCTBO 


Wadunter 
unter 
3a uTbI 
3axMpuTEl 
W6anute1 


XaHacpuTsl 
MasmxknTsi 
XanOasIuTbl 
Myta3HJIMTBI 


Cxema 4.28. Pa3znuya 60 MHeEHUAX OMHOCUMEIbHO NDUHYyUNA UCMUXCAaH. 


Ta 2ke MpaBoBas HOpMa, 
IIpH4nHa KOTOpOH cyHTaeTcA 
(pyH1aMeHTasIbHbIM 


MIpHHUHTOM (ac7) 
Tloxoxue 


CHTyallun 


nected ts Sere eee > J\pyra Hopma (onupatomlasca 
Ha OHY H3 OCHOB ucmuxcan) 


Cxema 4.29. Oyenka onpedenennou cumyayuu Ha OCcHO6e NpUHYyUNC., 
OMIUYAIOWUXCA OM MeX, HA OCHO6e KOMOPbIX 3a4acMyIO OYeHUBaIOMCA 
nooobuole cumyayuu. 


IIpapospoe npeaqnourenne (ucmuxcan) 


Heo6xogu- e 
[am | Kouceucyc sere AHaJIOrHA Vutepec Oosraii 


Cxema 4.30. Kaaccuquxayua ocuoe ucmuxcana. 
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Hwxe mpHBoyaTca WIIIOCTpaTHBHble IpHMepbI 9THX OCHOB U3 pa3- 
JIMYHBIX WKOJI, KOTOpbie OFOOpusIM UcmuUxcaH: 

1. Hcmuxcan wa ocnose texcta: IlepeqaHHpli xayuc 3ampemlaer 06- 
MeH «MOXOOHBIMM TOBapaMM», eCJIM TOJIbKO OH He MpOv3BOHTCA 
MIHOBeHHO. B TpoTHBHOM cCilydae, ITO CUHTaeTCA CBOeTO posta «OT- 
CPO4CHHBIM POCTOBIIM4eCTBOM» (puba an-nacu’a). TeM He MeHee, 
UIpyre TeKCTHI pa3pemlaroT OecrIpoleHTHble 3aiiMbl, WoAMaawouue 
lo, KaTeroputo puba an-nacu’a. MasMkuTel KiaccHpuuupytioT 110- 
CTaHOBJIeHHe, paspellarolee KPeAUTHI, MOA «ucmuxcaH Ha OCHOBe 
TekcTa». J[Id Bcex JPyrMx WIKOJI BbIMeyKasaHHbI Cyyan mopMa- 
WaeT TO] IMHTBUCTHYeCKy1O «CIelHPUuKalHto» (maxcuc). 

2. Mcmuxcauv Ha ocHOBe KoHCeHcyca: Kak u B Cyly4ae C 3aJIOrOM, UC- 
mucua (MOKylKa Ha 3aKa3, T.e€. C OTCPOUeCHHOM OCTaBKOM) c4H- 
TaeTCA 3AKOHHOM B COOTBeTCTBHM Cc ucmuxcan. CormacHo BCeM 
UIKOIaM, OTIOXKeCHHAA JOCTaBKa ABJIACTCA 3alIpeTHOM MO yMosrya- 
HuIO. DyHJaMeHTabHoe TWpaBusio TiacuT: «3arpeimjaetca mpoya- 
BaTb TO, YeroO Y Bac HET» (Ha OCHOBAHHM COOTBETCTBYIOMIero Ipe- 
jaHua). OqHako, 10 xaHaduTCKOMy a3xaby, CyIIleCTByeT «KOH- 
CeHCyc» B OTHOMICHHH 3aKOHHOCTH TakKOi CieIKH, 4TO ABJIACTCA 
OCHOBaHHeM JIA HCKIIOYCHHA 3 OCHOBHOTO MpaBiwia. «KOHCeH- 
cyc», Ha KOTOpbIM omMparoTca xaHadUuTEI B aHHOM CJlyyae, ABIIA- 
eTCA CKOpee COMMAIIbHEIM COrsallieHHeM 00 onpeyesIeHHOM OOBI- 
yae, KaK OTMeY4aeT OosIee TO3RHHM XaHadutTcKui yuenbii Wu 
‘AOudMH. STO HaOsJFOAeHHe BEI3bIBACT MHTEPeCCHBI BOIpoc O B3aH- 
MOCBA3H M@xKTY «OOLIaeM» H «PYHAAMCHTAIbHBIMH TpaBHsiaMu»>, 
BbIBeCHHbIMH Ha OCHOBaHHH TMcaHHit. 

3. Acmuxcan Ha ocHoBe HeoOxosMMocTH (3apypa): K sto KaTeropuu 
OTHOCATCA IIPHMepbl, YIOMAHYTbIe HEKOTOPbIMH YYCHBIMH, O T103- 
BOJICHHH BpavaM BHJ{eTb HHTHMHbIe 4YaCTH Tesla MallMeHTOB C Le- 
JIbIO HEOOXOMMOCTH JIedeHHA. 

4. HMcmuxcan 10 avanorun (KolaAc): B 9TOM Clly4¥ae U3 ABYX MIpOTHBO- 
TIOIOKHBIX aHaorMit BbIOMpaeTca ofHa. Hampumep, xaHaduTsi 
CYHTAIOT, YTO CIIOHA XMUIHBIX MTHM, TaKHX Kak OpbI, uucTa. J[Be 
IIPOTHBOpeyalHX aHaIOrHU: MepBad — CIIOHA MACOEOB, TAKHX KaK 
JIbBbI, KOTOpad CUMTACTCA 3alIpeMeCHHOM; BTOpad — CJIOHA JO Ten, 
KOTOpble TakxKe eT MACO. XaHa@uTb BbIOpaM BTOpylo aHa- 
JIOrHIO, OCHOBAaHHY!0 Ha UCMUXCAH. 

5. Hcmuxcan Ha OCHOBe OOMeCTBeHHEIX HHTepecoB: TpaMiHOHHbIM 
IIpHMepoM 93TOrO IIpHHuna B WHTepatype @uxkxa CilyKUT «OT- 
BeETCTBCHHOCTb PCMeCJICHHHKOB)> (MAOMUH AC-CVHHa), HECMOTpA Ha 
TO, UTO H3BECTeH Xa{HC, B KOTOPOM TOBOpHTCA, YTO «MacTepy JO- 
BepsAIOT». XayMc WospasyMeBaeT, YTO PCMeCJICHHHK He HeCeT OT- 
BeETCTBCHHOCTH 3a MOBpexTeHHe IpOH3BeeCHHbIX TOBapoB. Tem He 
MeHee, HEKOTOPbIe paBOBbIe WIKOJIbI BO3IaralOT OTBCTCTBCHHOCTB 
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Ha PCMeCJICHHHKOB, OCHOBbIBAACh Ha IIpHHWMe coOmoseHua «oO- 
Ie€CTBCHHBIX HHTEPecoB)). 

6. Ucmuxcan Ha ocHoBe oOpryasd: K sto KaTeropHu MOAXOAAT Te xe 
IIpHMepbI, KOTOpbie Ob YHOMAHYTHI B payee «ucmuxcaH Ha OC- 
HOBe KOHCeHCyca». ITO ONATh %e MOXHMMaeT BOMpoc O B3aHMO- 
CBA3H M@xKTY «KOHCeHCYCOM» H «OOBTHaeM» B OcHOBaX Mcsiamc- 
KOrO pasa. 


IT[peceuenue 6o3moostcnocmeu 

IIpeceyeHue BO3MOxKHOCTeH (cadd a3-3apa’u) — elle oa «mpo- 
lekypa paccyxKeHus», KOTOPylO HEKOTOPbie MpaBOBebl CUHTAIOT «HC- 
TOYHHKOM 3aKOHO]aTeJIbCTBa»», OCOOCHHO B MA@JIMKMTCKOM wikOIe. bosb- 
INMHCTBO Y4eCHbIX He BbIeAIOT IpeceyeHHe BO3MO2XKHOCTeH Kak OTJICJIb- 
HOe€ JOKa3aTeJIbCTBO, a BKJIIOUAIOT CrO 3HaYeCHHe B TOHATHE «a1b-Mdac- 
jlaxa». Caddo a3-3apa’u Tlokpa3yMeBaeT 3alIpeT WIM MpeceyeHue 3aKOH- 
HBIX JeHCTBHU, KOTOPble MOryT CTaTb CpeACTBOM, Be,yIIMM K He3aKOH- 
HBIM JleHCTBHAM. YUeHbIC M3 pa3HbIX WIKOJI paBa COMMIMCb Ha TOM, 4TO 
BO3MOXKHOCTH, «BeyIIMe K IpOTHBOMpaBHbIM JleHCTBHAM>», JOJDKHBbI 
ObITh «OOTIee BEPOATHbIMH, YM HET», HO pa30LWINCb B CHCTeMaTH3allMu 
9THX BOSMOXKHOCcTeH. «BepOATHOCTS» He3aKOHHBIX JeHCTBHM eIMTCA Ha 
YeTbIpPe pa3sHbIX YPOBHA (cxema 4.32). 


IIpeceuenne BosMoxKHOCcTeli 
(cao a3-3apa’u) 


JleruTHMHoe HejeticTBuTesIbHOe 
WOKA3aTeJIBCTBO JOKA3aTeJIBCTBO 


MasIMKMTBI 
Wadgunts1 
XanOasutTbi 
XaHagutsl 
3a UTE 
VWOanuts1 


UWuutsr 
3axMpuTl 


Cxema 4.31. PazHuyda 60 MHeHUAX OMHOCUMEIbHO CaOdO a3-3apa’U. 


Crenenu BepOxATHOCTH HapyuieHHaA 3aKk0Ha/IpH4nheHHnsA Bpela 
3aKOHHbIMH CpeicrTBaMH 


HanOouee 


TouHo BeposTHo PeyKo 


BepOATHO 


Cxema 4.32. Yembipe «cmenenu» Bepoamuocmu, NO MHeHUIO 1opucmoe, 
KOMopble OOOOpulu npeceYenue 6O3MOHCHOCMEU. 
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CrelyIolJMMu TpHMepaMu OyYyT MpouOCTpHpoBaHB! BBILLEe- 
yIOMAHYTHIe KaTerOpHH: 

1. IIpumepom jelicTBua, KOTOpoe MpHBOAMT K «OTpeeuIeHHOMy» 
Bpedy, ABIACTCA «BLIKAMIbIBAHHe KONOAMAa Ha Wopore oOuIero Mosb- 
30BaHHA», 4TO, Oe3yCOBHO, HaHeceT Bpex 0AM. IIpaBoBeybI 
CMHOLYWHbI B HEOOXOAMMOCTH TipeceyeHuA BO3MOXKHOCTeH B Ta- 
KOM cCJlygae, HO JaJIble OHH pa3OlWIMCb BO MHCHHAX OTHOCH- 
TeJIbHO TOFO, HECET JIM KOMATeIb KOMO[Na OTBETCTBEHHOCTE 3a JIKO- 
Ooi Bped, KOTOPHI Ciry4aeTca C JOM 3-3a ero AelictBuit. Pa3- 
HHWa BO MHCHHAX 3aKIKOUaeTCA B TOM, JeMCTBHTCJIbHO JIM 3alipe- 
mleHve Kakoro-IM00 JelcTBHA BuleyeT 3a COOOM TMWeHHe OTe 
OTBETCTBCHHOCTH 3a HaHeCeHHBI yulepO, COBepllaT OHH 9TO Jeli- 
CTBHe WIM HeT. 

2. I[pumMepom JlelicTBuA, IpHBOLALero K «peAKOMY>»> Bpeyy, COrlacHo 
am-[atuOu, aBiIaeTCA MmpoyaxKa BHHOrpaya, XOTA JIMWIb HeOOIIb- 
W10e€ KONM4ECTBO JO We OyAeT HCHONb30BaTb CFO JIA WpOU3BOCT- 
Ba BuHa. [IpaBoBeybI corlacHJIMcb, 4TO «lpeceyeHHe BO3MO%K- 
HOCTeM>» He IIPHMeHAeTCA K TaKOMY JeHCTBHIO, «IOCKOJIbKY IIpe- 
MMYIUJeCTBO JeHCTBHA MepeBelIMBaeT Bpe, KOTOPLIM Clly4yaeTca B 
PeAKUX CIydasx B IIOOOM cityyae». 

3. Bpey «HanOoslee BepoaATeH», KaK YTBepxK aI WpaBOBebI, B CILy- 
yaax, Kora «“opyxKHe posaetca BO BpeMaA TpaxkqaHCcKUx Oecro- 
PATKOB, WIM BUHOrpay mpowaetca BUHOAeaM»>. MasiMKuTsli 4 xaH- 
OasIMTbI COPIACHIIMCh IIpeceKaTb 3TH CpeJCTBAa, B TO BPeMA KaK py- 
rue He COrlacHJIMCb, MOCKOJIbKy, 10 HX MHeHHIO, Bpey, TOJDKeH 
OBIT «ONpPeeJICHHBIM», YTOObI ONpaBAaTb IIpecedeHHe BO3MO%Xx- 
HOCTeH ero IIpH4HHeHHA. 

4. «BeposTHbI Bpe, WO MHCHHIO HEKOTOPBIX YYCHBIX, 3aKJIKOUCH B 
CUTyalMax, «KOI a *KeHINMHA ITyTeLecTByeT Cama I10 CceOe» H «KO- 
ra JOM MCIOUb3yYKOT FOPHAMYECKH IpaBHJIbHbIe KOHTPaKTI CO 
CKPBITbIMM TpIOKaMH B KayeCTBe CpeCTBAa WIA POCTOBLIMYECTBA»». 
MasMkuTbI HW XaHOasIMTbI, ONATb %Ke, BbICTyMaIOT 3a TIpecereHue 
9THX CpeCTB, B TO BPeCMA Kak pyre Cc 9THM He COrlallaroTcs, 110- 
CKOJIBKy Bpe He ABJIAeTCA «OMpPeeICHHbIM» WIM «HaHOosee Be- 
POATHEIM)». 

IIpuBeqeHHble BbILIe MIpHMepsI MOKAa3bIBalOT, YTO CpeCTBa HM Leu 
TIOABep2KeHbI H3MCHCHHAM B 3ABHCHMOCTH OT 9KOHOMHYECCKHX, TOJIMTH- 
YeCKHX, COMMAJIBHBIX HW IKOJIOPHYeCKHX YCIOBHH, a He ABJIAIOTCA CYOBCK- 
TaMH HeH3MeCHHBIX paBysi. «I[lyremiecTByrollad OHA 2KeHIHHa»», «Ipo- 
Waka OpyxKHa» WIM «Ipowqaka BHHOrpaa», B HeKOTOPBIX CHTyallHAax 
MOTYT IIPHBeCTH K BO3MOXKHOMY ylllepOy, HO MOTyT OlpeyeueHHO ObITB 
Oe3BPeCAHEIMU WIM Wake MOe3HbIMM VIA WOWeH B Apyrux cuTyaluax. 
IlostToMy HeTOUHO KiIaccHULMpOBaTh elCTBUA B COOTBETCTBHH C Bepo- 
ATHOCTAMHM Bpeja B OKECTKHX» KaTerOpvax, KaK 10Ka3aHo Bbllue. B 6-1 
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rape lpeylaraetcaA «HelpepbIBHbIM CIICKTp»» BepOATHOCTeH, KOTOPBIi 
M1O3BOJIAeCT MpaBOBeyy ABUTaTbCA 10 TOMY CIICKTpy B COOTBETCTBHH C 
6a30BbIMH OOCTOATeEIBCTBAMH, He IIPHCBavBad KOHKpeTHbIe KaTeropuu 
BePOATHOCTH KaKHM-JIMOO KOHKPeTHbIM JeiCTBHAM. 

Hakonell, C 9TH4CCKOM TOUKM 3peHHA, «lIpeceyeHHe BO3MO2%KHOC- 
Tel ABJIACTCA KOHCCKBCHUMAJIMCTCKHM TIOXXONOM, KOTOPBIM B HeKOTO- 
PbIX CHTyallMAX MO*KeT ObITb MOJe3eH, a B HHbIX CHTyallMaAX — MOKET 
ObITh HelpaBHJIbHO HCTIIOJIb30BaH TIeCCH-MHCTHYeCCKHMH T1paBoBeyjaMu 
WIM TMOUMTHYeCKH MOTHBMPOBaHHbIMH JIMiWamMu. Hexotopbie IpuMepsl 
3TOFO MIPHBeEAeHI H OOBACHECHBI B 6-ii TaBe. 


Ipeooidywmue 3axonol 

CormacHo Kopany, bor orkpsuI npopokam 40 Myxammajia Wapuar, 
TOXOKUM Ha UciaMcKHH WapvaT. TakuM OOpa30M, HeKOTOpbIe LIKOJIbI 
UcnaMckoro lpaBa CuHTaIOT “IIPeAbIAYLULy!O FOPHCUpyAeHUHtoO» (wap ’y 
Mau KabjlaHa) JeW4CTBUTeIbHBIM OKa3aTeIbCTBOM B MclamcKom IipaBe. 
TeM He MeHee, YYeHBIe COrlaCHIMCb IPHMCHHTb MOCTaHOBJICHHA wap ’y 
Mau KabjaHa Tipu YCHOBUU, YTO 9TH peleHHA OJOKHbI yIOMMHATbCA B 
KopaHe “IM B Wpopoueckoli TpaguuHu. OHH OOOCHOBBIBAaIOT CBOIO II103H- 
I{H10 HEOOXOAMMOCTEIO ObITh YBePeHHbIMH, YTO MOCTAHOBJICHHA He OBLIM 
OTMCHEHEI HOBBIMH (HCJIaMCKUMM) IpaBOBbIMH HOpMaMH. 

3axHpuTbI UW WoKaPapHTbI OTKIIOHHIM wap’y MaH KaosaHa Kak UCc- 
TOUHHK, CCbIIaACh Ha KOHI[CHIMHIO OTMeCHbI. CorsacHo HX MHeHuHIO, Mc- 
JI4MCKHH 3aKOH OTMCHHJI BCe 3aKOHbI, CyWecTByrouyHe WO Hero. He- 
CKOJIBKO FOPHCTOB peLIMJIM BOBCe He BbICKa3bIBATb CBO€ MHEHHE 10 9TO- 
My BOIIpocy, MOTOMy 4TO, MO UX CMOBaM, «y HHX HeJOCTAaTOUHO OCHO- 
BaHHH WIA Cy2*K eH)». 


Tlpeabijyuine pesmrMo3Hble 3aKkOHbI (Wap ’y man Ka6nana) 


JlevicTBuTebHBI, 
TOJIBKO CCIM TakxKe HeyeicTBuTesbHoe Hert ocHopaHuit 210 
TlepeaHsl B JOKa3aTesIbCTBO OIeHKH 


UCJIAMCKUX _TCKCTAaXx 


Waduntst 
XaHaurl HeckoybKo 
3axHpHuTbl 
MasmkuTbl OTJ[CJIbHBIX 
Jbxadaputsr 
Myra3HsIM TEI TIpaBoBe{OB 


3a UuTbl 


Cxema 4.33. Pa3znuunbie MHeHUA OMHOCUMeENbHO Wap ’y MaH Kaosana. 
Muenue cnodeustcnukoe 
TIoMuMO pa3HHIbI BO MHCHHAX OTHOCHTeJIbHO TOTO, Kak olpeye- 


JIATb TCPMHH «KCIOABMOKHUK>, CYICCTBYeCT TakKoKe pa3sHorsiacCHe NO MOBO- 
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WY wopuyMYecKON CHJIbI MHCHHA CMOABMKHMKOB, WIM pa’u ac-caxaobu 
(Cxema 4.34). WOH XanOan canta] MHeHHe CIOABWKHUKOB JOCTOBep- 
HBbIM JJOKa3aTCJIbCTBOM, KOTOPOe IIPHMeHAeTCA B TeX CLy4aAXx, KO a pa- 
BOBe], “HE MOXKET HalTH (IpAMoe) WOKa3aTeIbCTBO B KopaHe wim CyH- 
He». Ady XaHuda TpHyepxKuBasIcA TOM %*e MO3HUMH, HO M03%Ke xa- 
HaQUTbI OTA MpesMowTenue KolACY Tepes] MHCHHeM CIIOABHXKHUKOB. 
Au-Iaduu tpesmouesl MHeHHIO CIOBHXKHHKOB KOHCeHCYC H CyxKeHHe 
110 aHaJIOrHH B WoMOuHeHHe K Kopany u cyHHe. Mask ycTaHoBH ycsIo- 
BHe Id WeiHCTBUTeIbHOCTH pa’u ac-caxaou, KOTOpoe 3aKIOUAeTCA B 
TOM, 4YTO OHO He JOJDKHO TIPOTHBOpedHTb TpayquuHH Hapoya Meyuupt 
(‘AMaJlb aX/lb ajlb-mMaouna). 

Hekotoppie yueHble yMOMHHaIM, 4YTO CyIeCTByeT «KOHCeHCYC» B 
OTHOWCHHM JeCHCTBHTeIbHOCTH 9TOTO OKa3aTeIbCTBa, 4YTO ABIIACTCHA 
HeTOUHBIM 110 ABYM pH4nHam. Bo-nepBbix, Ooslee Mo3qHve MpaBoBebI 
W3 pa3HbIX WIKOJI OTBeEPIIM MHeHHe CHOABYHXKHHKOB B KayecTBe 0Ka3a- 
TeJIBCTBa KaK TaKOBOTO, HalipuMep, asib-la3anu, amb-AmMuyu, ac-CyOxnu, 
am-Laykanu u W6n Taiimusa. Bo-ptoppix, M0n Xa3m (u 3aiQuMTbI) «3ari- 
peTwiM» «moypaxkaHve KoMy-s1M00, Kpome IIpopoka», BKIHOUAad crIO- 
BYOKHUKOB. JbKadaputTbl U 3aliqUTbI IpHHHMalOT TOJIBKO MHCHHA CIIO- 
TBYOKHMKOB 13 4ncsa ‘umpa (O1WKaIMx PpOACTBeHHUKOB ITpopoka). 


Muennal cio BuoKHHKOB (pa’H ac-caxaon) 


JleiicTBuTesIbHOe 
JlevicTBUTeIbHOe Id H30paHHbIX HeyenicTBuTesIbHoe 
J1OKa3aTeJIbCTBO rpynn OKa3aTeIbCTBO 
CMOJ[BH2KHHUKOB 


3axHpHuTbl 
UWnntet ayib-l'a3asIv 
3aliQuTpl ac-Cy0Ku 
VWoanutsi am-LaykaHu 

Yon Tatimusa 


XanHOasuTHl 
Wacuutst 
XanHadurTsl 
MasmxkuTpi 


Cxema 4.34. Paziuunole MHeHUA OMHOCUMEbHO pa’u ac-caxaou. 


Tpaduyua napoda Meounoi 

Tpaquuua (‘auaib), TakxKe Ha3bIBaeMad KOHCeHCyCOM (udzIcma), 
Hapoga MejWHbI ABJIACTCA KJIFOUCBLIM CBHJ[CTeJIbCTBOM/HCTOUHHKOM B 
MaJIMKMTCKOH wWKoIe. B cBete ‘avaib Mask paccMaTpHBall BCe MeTOJIbI 
TIpaBOBbIX CyKeHHM — OT HHTeplipeTalMu axTOB JO JOCTOBepHOCTH 
XAMCOB C OJHOM Wemoukoi Nepeyaun (axad) U Apyrux BTOPHYHBIX oKa- 
3aTCJIBCTB. 

HeckouIbKO y4eHbIX H3 ZpyrHx MpaBOBbIX WIKOI, HampumMep, Mou 
Taimusa 4 M60n anb-Kalium 43 xaHOasIMTCKOM WIKOJIbI, COrIaCHJIMCb C JIe- 
THTHMHOCTbIO ITHX OKAa3aTeIbCTB B IIPMHIMIe, paccMaTpHBas UX Kak 
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(bopMy «KOJIIeKTHBHOTO MoBecTBOBaHHA Tocse IIpopoka». Bce octastb- 
HBbIe€ WIKOJIbI paBa He COrIaCHJIMCb C KOHCeHCYCOM 2xKHTeeH Mequubl Ha 
OCHOBe COOCTBCHHBIX OlpeyeueHHii KoHCeHcyca. Aw-Iadun oTkKIOHHI 
ocoObili cratyc MequHbl WU yTBepxK Tall, YTO TAKOM KOHCeHCyC OTKPbIBacT 
JIBepH WIA «BCeX, KTO TpeOyeT olpeseueHHOrO KOHCeHCyca B CBOeM COO- 
CTBCHHOM peroHe>». 

Vion Xa3M u pad Apyrux y4eHbIx ocnapuBasIN caMy Hero MOuHOTO 
KOHCeHCyca Leloro ropoyja, pasmMepom c Meyuuy, Ha «sIOrH4eCKOM)) Oc- 
HOBE. 

Vion Xa3mM WprBes MHoro ciry4aeB, Korga Mamuk yTBepxKall KOH- 
ceucyc MeyMuHbl B TO BpeMs, KaK CYLICCTBOBAaIM pa3JIM4HbIe MHeHHA, 
oWOOpeHHbie APyruMU y4eHHKaMH CIOABMOKHHKOB, KOTOpbIe TakxKe 9KHIIM 
B Meyuue Bo BpeMeHa Mamma. 


Tpaqniuna Haposza Meqnunpi 
(‘amasb axiib asb-Maouna) 


JleruTHMHoe HegelicTBuTesbHOe 
WOKa3aTeIbCTBO WOKa3aTeJIbCTBO 


MasmMxkuTbI Bce octasIbHble 


Cxema 4.35. Pa3sHuya 60 MHeHUAX OMHOCUMEbHO 'AMA/b AXJIb aib-Ma- 
OuHa 


Ooviuau 

Bce mpaBosble WIKOJIbI TaK WIM WHave paccMaTpuBaloT OOBIHai, WI 
ailb- ‘ypq), B CBOWX IIpaBOBbIx TeopuAax (cxema 4.36). OqHaKO cylecTByeT 
IIPHHUWNMabHad pasHulla MexKyY YYeHbIMH, KOTOPbIe c4HTaIOT ‘yp 
He3aBHCHMBIM J[OKa3aTeJIbCTBOM (C He€KOTOPbIMH YyCJIOBHAMH), H TeMH, 
KTO IIpOcTO «paccCMaTpHBaeT»> erO TOJIbKO IIpH IpHMeHeHHM IpaBOBbIx 
MOCTaHOBJICHHH (KOTOpbIe B JIKOOOM CiIy4¥ae BEIHOCATCA Ha OCHOBaHHU 
JIPYIMX WOKa3aTeJIbCTB). 

XaHapuTbl UH MaIMKUTbI OAOOpuIH (PyHAaMeHTasIbHoOe mpaBUsio, 
cHemaBliee OObMali «{OKa3aTeIbCTBOM»>, aHAaJIOTMYHbIM CBU JeCTeIbCTBY 
3 TMcaHul (ac-caOuTy On ab-'ypdu Kac-caOuTH Ou aH-Hacc). Tem He 
MeHee, 9TH ma3xabbl CUUTAIOT CTO eHCTBUTeIbHBIM TOJIbKO B TOM CIIy- 
yae, CCIM OH «He IIpOTHBOpeuHT WOKa3zaTebcTBaM U3 KopaHa WIM CyH- 
Hp». AT-Tydu He TIpHHUMall MHeHHe CBOE MpaBOBOH WIKOJIbI 10 STOMY 
BOIIpOcy HW C4HTal alb-‘ypq MeTOOM onpeyeueHua ab-maciaxa. Io- 
9Tomy aT-Tydu mpakTuyecku obecne4n aib-‘ypd MpuopuTer Hay, KOH- 
KPeTHBIMU OKa3aTeIbCTBaMH u3 KopaHa u cyHHbl. XaHadUTbl H Ma- 
JIMKUTbI He TOWJIM Tak WasleKo, Kak at-Tydu, B IpeqoctTaBsleHHu Takoro 
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Beca COIMMAaIbHOM IBOIIOWMM JIOeH, HO, TEM He MeHee, CUTAN, 4TO 
‘ypd «KOHKpeTH3upyeT OOMMe CBUeTeIbCTBA CBALICHHbIX TeKCTOB». 
Hanpumep, «ayTeHTH4HOe» TOBeCTBOBaHMe «3alpelaeT OOyIO Mpo- 
waxy Cc yCIOBHeM». OHaKO xaHadUTbI UH MaJIMKUTbI pa3pelllaroT Impo- 
Waxy C yCIOBHAMH, KOTOpble «COruacoBaHbI 10 oOnrato». Mou 'AOuqHH 
CPOpMYJIMpOBasI CBOIO TO3HUMIO CleAYIOWMM OOpa3o0M: «3HayHT JIM 9TO, 
4To ‘ypq) MOxKeT CyqUTb O xaguce? Ornper — Hert. 'Ypq cyquT aHasio- 
ruro/Kolac Ha OCHOBe xayuca, a He cam xaguc. IIpwuuna xayquca (3anper 
Tpoqaxk C YCIOBHAMM) 3aKOUAeTCA B H30e%KAHHM CIOPOB MOXY JIIONb- 
Mu. CrleqoBaTesIbHo, ‘ypqd corlacyeTca co 3HaveHHeM xayuca». O7Hako 
aA CUMTAIO, YTO STOT MCXaHH3M MHTeplipeTalMn WHcaHHii, OCHOBaHHBIM Ha 
TOM, HaCKOJIbKO TpayqMUHu Hapoa BOMJIOWAaIOT HX “CMBICID> WIM «LeJIb»», 
ABJIACTCA THOKMM MeXaHH3MOM, KOTOpbIi yCHJIMBaeT «“OTKPBbITOCTbL»» 
«ijese-HalpaBsieHHoctb» Wcmamckoro mpaBa, Kak OyeT OOBACHATBCA 
Wasblie B 6-H rae. 

Bonee Toro, uToObl paccMaTpHBaTb CHTyallMH, OCHOBaHHBIe Ha 
«OOLIEMPHHATOM COralieHHM, y4eHble W3 XaHaduTCKOM u xaHOa- 
JIMTCKOM TpaBOBbIX LWIKOJ MOCTaBHIIM ycOBHe, 4YTOOKI lopucT oOsaar 
«TIOHHMaHHeM CTaTyCca-KBO»> (@uKx ailb-eaodu). ITO elle OHa TONKA B3a- 
HMOJ{eHCTBHA MeXxKY paBoM HU OOMeCTBeHHBIMH HayKaMH, B KOTOpO! 
IIpoOBepeHHble CTaTHCTHYeCKHe JaHHble WIM MryOoKH CouMOMOrMuecKHit 
aHasIM3 HTpaioT 3MeKTHBHY!O POJIb B TOM, YTOOBI OMpeeATb, HACKOJIb- 
KO B JeHCTBHTCIbHOCTH BOMIOWMAeTCA %KeaeMad «ICIIb»». 


Tpagnunsa/odniai 
(a16-‘ypp) 


He3aspucumoe «PaccMoTpeHne» pu 
OKa3aTeJIbCTBO lIpuMeHeHuN NOcTaHoB.IeHHnii 


Mammxkutet 
XanacutTpl Bee ocTasIbHble UWIKOJIbI 
at-Tyu 


Cxema 4.36. Paznuyunvie muenua 06 ao-‘ypd. 


Hpe3ymnuyua nenpepoienocmu 

IIpesymnuua HelpeppiBHocTu (ucmucxab) ABIAeTCA TIPpHHI{HIOM 
paccy2xKeHHA, a He «OKa3aTeJIbCTBOM)> WJIM HCTOUHHKOM 3aKOHOJIa- 
TeJIbCTBa KaK TaKOBOrO. OH ToOypa3syMeBaeT MpOOJDKeHHe TeKyLero 
cTatTyca (JOMYCTHMOCTH, HEBHHHOCTH H T. J.) HO TeX Mop, WOKa Kakoe- 
M600 coObiTHe He u3MeHUT ero. IIpesymnuua IpeeMcTBeHHOCTH — 9TO 
«JIOKa3aTEJIBCTBO», OOOpeHHoe BCeMH Mma3xabamu. OHAKO HeKOTOpbIe 
MYTa3HJIMTbI BO3PaxKAaIOT IIPOTHB TOTO, YTOOBI BbITCIATh ero, Ha TOM OC- 


134 


HOBaHHH, 4YTO OHO BKJIIOUCHO B «KCYKeHHe pa3syMa»>. J>KadapuTEl OTHO- 
CAT ucmuCcxaO K «CYXK]CHHIO pa3yMa», HO TaKxKe IIPH3HAaIOT eFO JIETHTUM- 
HOCTb Ha OCHOBaHHU (MHTeplipetayHu) pata upeyanuii. Jlanee mpuBo- 
ATCA YeTLIPe IpuMepa Toro, Kak yYeCHble OMpeesAIM MpesyMIHIO, WII 
ucmucxao. 
1. Ipe3ymmuna omycTHMocTu oO Tex Top, HoKa He OyzeT WOKa3aHa 
3alIpeTHOCTB. 
2. [[pe3ymMmiuna HeEBHHOBHOCTH JO Tex Op, MOKa He OyeT JoKa3aHa 
BHHAa. 
3. Hpe3symnuna artpHOyTos 0 Tex lop, 1oKa He OyeT 10Ka3aHO 00- 
patHoe. 
4. IIpe3ymmuna Woura 40 Tex Top, 1OKa OH He OyeT BbITIOIHeH. 
B 6-ii rape yTBepxKJaeTca, YTO BbILeYMOMAHYTbIe OCHOBO-M0JIa- 
rare 1paBusia B WeHCTBUTeIbHOCTH TIpeCTaBIAIOT COOOM MOHHMaHHe 
W mpuMeHenue Mcsamckoro lpaBa Ha OCHOBe IIpHHIWNa MaKacuo. 


Hpuopumuszauyua dokazsamenocme 

Crenyroujaa cxema 4.37 ONMCbIBaeT B3AHMOCBA3b MeXK]y BCeMH 
YINOMAHYTBIMH B 9TOM pa3jesIe WOKa3aTeIbcCTBaMH VM TO, KaK Kaxkyaa 
wkKOa <«ipHopuTu3npoBana» ux. IlopaqoK pacnouoxKeHHA WOKa3a- 
TCJIbCTB OCHOBaH Ha aBTOPHTeTHBIX KHHTax 110 MuKxy COOTBETCTBYIOMIMX 
UIKOJI, B JOMOUHeHHe K MOMM HaOJIOAeCHHAM 3a OCHOBHBIMH TeHCHIHA- 
MH KaxkOrO 43 masxaboe. IIpu onpeyesIeHHBIX YCIOBHAX B HCKOTOPBbIX 
ciy4adx MOPALOK MpHOPHTeTHOCTH H3MeHACTCA (KaK MOKa3bIBaIOT CTpel- 
KH Ha CXeMe). 

XaHauTbl OTAAIOT AOKa3zaTebcTBaM u3 KopaHa mpHopuTeT Hay 
BC€MH J{PyrMM CBHeTeIbCTBaMH, BKIIOUad CyHHy. OHM He «yTOUHAIOT» 
HW He “OrpaHH4HBaloT» OOee WIM HeOrpaHv4eHHoe BbIpaxenue Kopana 
xagucom. Ec OHM He CMOrIM HalTH OKa3aTeIbcTBa B KopaHe, OHM 
MULYT Xaquc, KOTOPbIM OTHOCHTCA K paccMaTpHBaeMoMy BorIpocy. Mue- 
HHe CIOABWKHHKOB ABJIACTCA CJICYIOWJMM IO BeECOMOCTH TOCIIe CIIOB 
IIpopoka. 3aTeM OHM MIpOBOAAT aHaIOrMIO. XaHaPUuTbI OTAAaIOT aHasIOrMUu 
IIpHoputTetT Hal xaqucoM axad. OqHako ropusMyeckoe MmpeqnouTenne, 
KOTOpoe cileAyeT MOCIe aHasIOrH, MpeBOCXOQHT aHaJIOrM!O B TeX CIly- 
yaax, KOrja OHA “HEYMECTHA» (TO ECTb HE COOTBETCTBYeT LeJIM 3aKOHA). 
KouceHcyc — 3TO OKa3aTeJIbCTBO, KOTOpOe TeopeTHYeCKH HeT cileLy- 
FOLMM B paHre, XOTA A JIMYHO HE CTAJIKMBAJICA C PeLICHHeM B LWIKOJIe Xa- 
HaUTOB, KOTOPOe CTpOHMIOCb Obl UCKIOUMTeIbBHO Ha «KOHCeHCYCe». 
Oosraii W Ipe3yMIIHA HeIpepbIBHOCTH ABJIAIOTCA OTJCJIbHBIMM OKa3a- 
TeJIbCTBAMH, KOTOPbIe IPpHMeHAIOTCA Tora, KOra HH OHO H3 ykKa3aH- 
HbIX BbIWe He eHCTBUTeIbHO. OWHaKO XaHaUTbI OTAAaIOT TPHOpuTeT 
oObraro Tepe OyKBaJIbHOM UMIMINKalMel COOOMeHHH, ec OH IIpHHO- 
CUT TY Ke TOJIb3y. 
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-> 1. Kopan . Kopan 
Ip | 2. Cynna . Cynna 
coobmeHHH | 3, MHeHHs CIOs BHXKHHKOB 3. Koncencye ( ‘uwmpa) 
axad t.. 4, Ananorns <-5 Ec . Mueune croBHxKHHKoB 
5. Tpeanou- +} aratorna (‘umpa) 
TeHHe “wo aHeyMecTHa» . Tpe3symniuns HeH3McHHOcTH 
6. Koucencyc 
7. OOpt4aii 


8. [pe3ymnitna HeH“3MeHHOcTH 


> |. Kopan -- 
1. Cynua -- 


Kopan 

Cynua 

Mueuue Cro[BH2KHUKOB 
Koncencyc 

Anasiorua 

Uutepec 

Ilpeanourenne 

IIpeceyenne Bo3MoxHOcTeii 
Ilpe3yMnuna HeH3MeHHOCTH 


i] 
Tipu 1 Ha ogHoM yposue 
coo6uleHHn 

axao 2. Koncencye (cioyBHxKHHKOB) 


3. MHenne cnoyxBHOKHHKOB 


t-- 4. Anasiorna 
5. Ipe3ymnuna HeH3MeHHOCTH 


SOOO SON SO 


1. Kopan . Kopan 
> Pp Pp 
2. Cynna . Cynna 
3. MHeHHs CrOBHOKHHKOB . Koncencye 
-- 4, OOpruaii MeHHUeB . Ananorna 
pie . Tpe3ymnuns 
-- 5. Ananorua ! Yepes mpesnos- HeH3McHHOCTH 
6. utepec — } TeHHE, ecaH 
---J lIpHMcHiMO 
7. OOpryaii 
8. [Ipe3symnuna HeH3MeHHOCTH 


= 


Tipu 
coo6uleHHH 
axao 


eeceepeennn 


. TIpeynourenne 
. Vnrepec 


. Kopan . Kopan -- 
. Cynna . Cynna ~~ 
. Koxucencye 3. Tpe3ymnuna Hen3MecHHOcTH 
. Ananornsa 
. Baro 

Ipeynourenne 


I Ha oHOM yposHe 


Cxema 4.37. O630p npuopumu3zayuu OOKAZAaMEIbCME 6 PAZUYHIX WKO- 
jax Mcnamcxozo npaea. 
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Waduutsi crasat KopaH u cyHHy Ha OJMH ypoBeHb, T. e. xauc 
CTOJIb 2Ke BaxKeH, KaK WH aT, WH CCIM OHH «MpOTHBOpedaT», TO OosIee 
«KOHKpeTHOe» H «TOUHOS» BbIPAKeHHe OrpaHuunBaeT Oosee «oOuIee» H 
«HeTOUHOe». KoHceHcyc (CHOABMHKHHKOB) IpHMeHAeTCA B MCTOAOJIO‘MH 
WadHUTOB Ip yCIOBHH, 4TO OH He MpoTHBOpeyUT cMBICIaM Kopana WIM 
xaguca. Ecmm cpequ CHOJBYW2KHHKOB HeT corlacHa MO onpeyeueHHOMy 
BOlIpocy, TO IpHMeHsAeTCA MHeEHHe OJHOTO H3 HX. B ciryyae, ecuIM HU 
OHO 3 Mepe4HCIICHHbIX BbILIe JOKa3aTeIbCTB He JOCTYMHO, WaPUUTEI 
IIPHMeHAIOT aHasloruio. Hakonell, OHM ONMparoTCA Ha Ipe3syMMLMHtO He- 
IIP€pbIBHOCTH B IOCJICHHIOW OYepe yb. 

MetToyosOrHy WPKTHXala JyKaPapuToB U 3a JHTOB BECbMa CXO2KH. 
Oxnu mpumMeusoT Kopan, 3aTem cyHHy. Cyie{yIOWMM ABIAeTCA MHeHHe 
OWHOrO 43 OM3KUX PpoACTBeHHUKOB [Ipopoka (‘umpa) ust UX KOHCeH- 
cyc. Wnutckoe onpeyenenve pe3yMUMMH HelpepbIBHOCTH BKJIKOUAeT B 
ceOd MHOXKECTBO «pal[MOHaJIbHbIX» Mpouedyp, KOTOPble IIpHMeHAIOTCA 
MMH TOra, Kora He HAXOJHTCA HU OJHOFO V3 BbILWeyKa3aHHbIX HYCyC U 
upeyanuit. Wkoma OykBaIMcTOB-3aXHpHTOB OOOpHIa TOIbKO JIMHTBHC- 
THYeCKHEe JOKa3zaTeJIbCTBa U3 KopaHa HW CYHHbI (Ha OJJHOM ypOBHEe I10 J{0- 
Ka3aTeCJIbHOCTH, WIM xyOocoxCcuUA) MU TIpe3yMIIIHIO HeMpepbIBHOCTH B Ka- 
yecTBe apryMeHTalHu. OHM He TIpHeMIIOT OoNbUIe HHKAKUHX Jpyrux Uc- 
TOUHHKOB 3aAKOHOATeJIBCTBA. 

MasIvukuTbl IpHMeHAIOT B WOpsAyKe WpHopuTeTHocTu: KopaH, cyH- 
Hy, MH€HHe CHOJBMKHUKOB, Tpaquuuio Hapowa Mequubl, cyKqeHHe 10 
aHasIoruu HW coOOAeHHe HHTepecoB. TeM He MeHee, TpayMuHaM Hapoja 
MeguMHbI OTJaeTCA IpHOpuTeT Mepey CooOMIeHHAMH axad, ec Te UM 
«MIpoTHBOpeyaT». AHaJIOrHA TakxKe HMeeT MpHoOpHTeT Hay xXaqucamMu 
axad, CCIM OHH «iIpoTHBOpeYaT» eH, HO He MpoTHBOpeYaT TpayMUnAM 
Hapoya Meyuuer. Bosee toro, Mammk yacTo TpeqmounTal anHayoruu Co- 
OOAeHHe HHTepecos (uaciaxa) BO MMA UcmuxcaH (TIpaBoBOro TpesM04- 
TCHHA). 

Vimam Axmaj 40H XaHOasl, B OCHOBHOM, lpHOerasl K TOKa3aTesIbCT- 
BaM KopaHa, CyHHbI HW MHeCHHA CIOABMWKHUKOB. OH CYHTaJI aHasIOrHto 
KpaiiHuM CpeJCTBOM HU pe{KO IpHMeHs ee. Co BpeMeHeM y4eHbIe-xXaH- 
OaMTbI paspadoTaM cyeqyIOuHi CMMCOK UpaBOBbIX JOKa3aTeJIbCTB: 
Kopan, CyHHa, MHCHHe CIHOJBHXKHHKOB, KOHCEHCYC, CyYKeHHe M0 aHasio- 
THM, coOsOseHHe WHTepecoB, MpaBoBoe MpeywouTenve, mpecerenue 
BO3SMOXHOCTeH HW Ipe3yMMMHA HeIpepbIBHOCTH COCTOAHHA, B TOpAyKe 
lpvHoputetHoctn. MoxHo 3aMeTHTb, YTO MOPAOK WOKa3aTesIbCTB XaHOa- 
JIMTCKOrO Ma3xa0a O4eHb HallOMMHaeT WOpANOK xaHa(PUTCKOrO, 3a HC- 
KJIOUCHHEM TOTO, 4TO MepBbIe OTTAaIOT “KOHCeHCycy» Oosee BbICOKHI 
IIPHOPpHTeT 10 CpaBHeHHIO C aHasloruveli U CUMTAaIOT «IIpeceyeHHe BO3- 
MOXKHOCTeHM»> OTACJIBHBIM OKA3aTeJIBCTBOM. 

Voaquts! mpumMensrot Kopan, cpon lmepeyzauu xayjucos, «KOHCeH- 
CyC> HM aHasIOrHiO B COOTBETCTBYIOLeM TopayKe. OHM OTAaIOT Ucmucxad 
lIpequourenue lepey ucmuxcan VW Maciaxa. 
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Hakonell, MOCKOJIBKy WKOJIa MYyTa3HJIMTOB OTaeT pa3syMy (aJlb- 
‘AKlb) TIPHOPUTeT Kak «HeE3aBHCHMOMY HCTOUHHKY HW CaMOMy (PyHAaMeH- 
TAJIBHOMY OKa3aTeJIBCTBY 3AKOHAa»>, HEKOTOPbIe YAYCHbIe CKJIOHHBI pey- 
MOYMTATL «pallMOHaIbHble OOOCHOBaHHA» (a0-OUAIA Alb-'aKIUUA) BCeM 
OCT@JIBHBIM OOOCHOBaHHAM. OHaKO TIpolecc mpaBoBoro OOoOcHOBAaHHA y 
MYTa3HJIMTOB BeCbMa CXO%K C OCTAJIbBHBIMM TpayMUMOHHBIMH LWIKOJIaMu 
mpasa. Ha Moi B3riay, “pasyM» — 9TO TeOpHaA B MyTa3HJIMTCKOM :us0- 
coduu pesmmruu (Kalam), a He MeTO HKTUXala B PuOcomuu mpaBa 
MYTa3HJIMTOB. 


4.4, IPABOBBIE HOPMBI 
Kpamkui o630p 


B 9Tom pa3yene OykyT u3y4eHbI OOa THIIa MCaMCKHX IpaBOBbIxX 
HOpM: BMeHeHHbIe/MMIepaTHBHbIe (xvKM makiudu) WU YyCTaHOBJIeH- 
Hbie/ekapaTHBHble (xyKu eadu). IIpu 9TOM UMMepaTHBHbIe HOpMBI Oy- 
WYT lpoaHasM3npoBaHbI TO CTeMeHH JOMyCTHMOCTH perysIMpyeMbIX HMM 
JIetHU/OTBeTCTBCHHOCTH 3a HX COBeEPLIeHHe, a TaKXKe B CBeTe PAA BO- 
IIpOCOB, CBA3AHHBIX C TpaBociocoOHocTb1O. Tp TuMa ekKapaTHBHbIx 
HOpM OyyT oOOcyxTaTbcs B CBeTe CJIeAYIOUIMX MapaMeTpoB: OCHOBaHHe, 
ycIOBua MU UpenatctBua. Ha cxeme 4.38 mpeyctaByeHa KiaccnduKalna 
IipaBOBbIX HOPM, IIpHHATAA B TpayMIHOHHBIX wKOax McnamcKkoro mpa- 
Ba. 


Kaaccu@ukallia 1paBoBblx 
HOpM 


BmeneHHbIie HOpMBI J ekjapaTHBHble HOpMBI 


(xykKm makxiudgu) (xykKm 6adu) 


Crenenu Bos3pact 
BMeHeHHOCTH/On BMeHeHHOCTH/CcrIo0 
ycTHMoOcTH cnoOHocTu 


OcHosaHne YesoBne IIpensarcr- 
(ca6ao) (wapm) BHe (manu) 


Cxema 4.38. Kaaccuquxkayua npaéoeoix HOpM, NpuHAMAA 6 MpaduyUoH- 
Hoix wKonax Mcnamckoeo npaea. 


Cmenenu donycmumocmu 

Wkonsr Ucnamckoro papa, 3a MCKIIOUeCHHeM XaHa@UTOB HU HeKO- 
TOPBIX MYTA3HJIMTOB, BbIJeIAIOT IATb BUOB MpaBOBbIX HOPM B 3aBHCH- 
MOCTH OT IOpHAMYeCKON CHIBI: OOABATeIbHbIe (6ad2cub), PeEKOMeHIa- 
TeIbHbIe (waHOyo), pa3pelliaoulue (wybax), Mopuilaromwe (uaxpyx) u 
3allpellaromue (xapam). XaHadUTbl WOOaBIAIOT K TOM KaccuduKalHu 
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elle Be CTYIeHH, B 3ABMCHMOCTH OT «ACHOCTH» TOKa3aTesIbCTB. HexorTo- 
pble MyTa3HJIMTHI JjeuAT BCe TetHUA Ha «KOOA3ATEJIBHbIC»> H «3allpeTHbIe»» 
MW OTBepraroT BCe IIPOMe%KYTOYUHBIe CTeMeCHH O3BOJIGHHOCTH, 4YTO COOT- 
BeTCTByeT (PYHaMeHTaJIbHOH JOKTPHHe MYyTa3HJIMTOB O TOM, 4TO BCe 
WesHua 10 cBOei Mpupoye VW3HayasIbHO leIATcA Ha «yKpalllarollHe» 
(xaccaH) HW «OTBpalllarolle» (Kabux), U Ipupowa kak TOTO esHUA MOXKET 
ObITb TOCTHTHyTa pa3yMOM. ITH pacxoxKeHHA BO MHeCHHAX TpeycTaB- 
JICHbI Ha Cxeme 4.39, koTOpad OyAeT IpeycTaBIeHa HWKe. 


I[paBoBbie HOpMBI (a1b-xyKm) 110 cTeneHu 
OnycTuMocTH 


Jipe creneHu 
(HeKOTOpBIe 


Ilatp creneHen Cems cremeHei 


(OCTAaJIbHBIe IIKOJIbI) 


OOsa3aTembHbIe 
(BampKHO) 
PekoMeHslaTesIbHBIe 
(manay6) 


(xaHa@utsi) 


--4| TpeOosanna (apa) 


iITSS-=15S¢ 


OOosa3aTembHBIe 
(Bazoxn6) 


Paspesaromle (xasaib, 
MyOax) 


PexoMeHaTesIbHBIe 
(myHay0) 


Portree 


Tlopnuaromme 
(makpyx) 


~ 3aKOHHBIe (XasaIb) 


i] 
w 
| 
Ss 
® 
4 
ioe) eciaae Datei loiaateles bare 2 


3anpemlaromme 
(xapam) 


Tlopnuarome 
(Makpyx) 


Yxa3bipalomlile Ha rpex 
(Makpyx TakpHMaH) 


=" 3anpenleHHbie (xapam) 


Cxema 4.39. Paznuyua 6 KnaCcUquKaYyUAX UCIAMCKUX NPABOBbIX HOPM no 
«cmenenu Oonycmumocmu». 


O6azanHocmu Uu 3anpemoi 

Ma3xa6ovi eXMHOAYWHEI B CBOeH HACHTHPUKaLMH OOA3aHHOCTeH Ha 
OCHOBaHHH TIpukKa30B/HMIepaTHBOB, COepxKallHuXcaA B KAHOHH4eCKHX 
TeKcTax. DyH]jaMeHTaJIbHoe MIpaBHIO TacHT, YTO ToApasyMeBaemMbIii 
lipuka3 (aup) cileqyeT cuuTaTb OOs3aTeIbHBIM. AHaJIOrM4HO, Woppa3y- 
MeBaeMOEe IIpUKa3aHe HeraTHBHOrO XapakTepa (Haxu) cileqyeT CHMTATb 
3alIpeToM. TeopeTHuecki OOA3aHHOCTH KaCCH(PUUMPYIoT M0 Cyey10- 
UMM TIpH3HakaM: BpeMA, HasIM4ve alibTepHaTHBbI/BbIOOpa, MactuTad, 
TOUHOCTH OeHKH (Cxema 4.40). 
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Kaaccugdukanna o623aHHOcTel 


Hasmune 
Bpema Macitra6 Oxpat 
aJIbTepHaTHBbI 

i] 1 
I 1 1 I 
H TouHo i i Toun H Vngusn- 
r r7 OmH Bapnant r one r a 
! | ompenemeHHoe ' | | H3MepeHHble : TyasIbHble 
H H H H 
1 1 1 1 
_ Her =s Bostpure “5 Her +-| KosuieKTHBHbIe 


Cxema 4.40. Kaaccuqduxayua o6azamenocme. 


Hpomestcymounbie eudsi deanuu 

IIpu HaM4nu WoKazaTesIbCTBa TOTO, YTO TpvkKa3 He HMeeT 00A3a- 
TCJIbHOM CHIJIbI, T.e. TOMycKaeTCA erO HeBBIMIOJIHeHHe, COOTBETCTBYIOIIece 
JlexHHe OTHOCAT K pyro KaTeropuu, KOTOPy!O OOJIbUIMHCTBO IIpaBoBe- 
JOB Ha3bIBalOT “peKOMeHyeMoe». OOBIHHO OKa3aTeJIbCTBOM ABJIACTCA 
xauc, HOATBepxK Zaoui, uTo TIpopok ofoOpan uM CoBeplial Jeanne, 
«OOpaTHOe» COOTBETCTBYIOWeMy ImpukKa3anHu1o. Iloq00HEIM oOpa3oM, 
CCIM pedb UCT O 3allpeTe, TO AOKa3aTeIbCTBO «OOpaTHOro» MepeBOAUT 
COOTBETCTByr1Ollee JeAHHe W3 KATerOpHU TpexOBHOrO (xapam) B KaTero- 
puto Hopuyjaemoro (waxpyx). 

XaHaduTbl pa3ziM4aroT Ba Bua OOA3AHHOCTeH U Ba Bua 3alIpe- 
TOB, HCXOJA W3 CTeMeHH «ACHOCTH»> WOKa3aTeJIbCTBa: «IIpey-MHcaHnve» 
«OOA3AHHOCTL», «3allpeT» H «rpex». CoodmjeHua axad — 9TO TpuMep 
«HCACHBIX» JOKA3aTCJIbCTB. 

IIpakTu4eckoe MpHMeHeHHe ZTOTO pa3zIM4HA 3aKIOUAeTCA B TOM, 
4TO «IIpeWMMCaHHA» HU «3alIpeTbD> CTaIM HEOTBeEMJICEMOM 4aCTbIO pesIMTuH 
(vaiym muH ad-OuH Ou a3-3apypa), T.e€. OHM CTasIM YaCTbIO He TOJIbKO 
VUcnamckoro pasa, HO M BOLLJIM B BepoyyeHue cama. ITO 3HayHuT, 4TO 
OTpHllad Kakoe-M00 TipesxMMcaHve WIM 3allpeT, YeOBeK CTABHT TO], co- 
MHeHHe CBOIO Bepy, Ip 3TOM OTpHMaHve «OOA3aHHOCTeM» WIM «rpexoB) 
He ABJIACTCA BOIIPOCOM BepoucroBeyzaHua. Bo Bcex Apyrux WpaBoBbIx 
UIKOIaxX IIPWHATO Takoe »%Ke JelIeHHe C TOUKH 3peHHA HeOTBeMJIeMOli 
IIpHHaIexKHOCTH K peIMrHH, HO 6e3 pa3sIM4HOrO HAaMMeCHOBAaHHA CTerre- 
Hei OOs3aTebHOCTH. CooTHOMIeHHe Mex Ty MOHATHEM «ACHOCTH» i CaK- 
pamM3alveli YesoBeueckoro MHeHHA OyzeT OOcyxTaTbCA B 6-H TaBe. 

Kpome Toro, B xaHa(UTCKOM a3xa6e IIpPMHATO CUHTATb, YTO TIpu 
HasIM4HH «ACHOTO» OKA3aTeJIbCTBA B TOJIb3y OOA3AHHOCTH, COOTBETCT- 
Bytollee JesHve TpeOyeT «mpaBoBoli KOoppeKTHOCTH». B IpoTHBHOM CIly- 
yae, STO JIeaxHHe He BJICUeT HHKAKMX MpaBOBBbIX MOCIeACTBUM HM CUMTaeTCA 
He HMerOlHM cubI. Hanpumep, 10 MHeHHIO XaHa(PUuToOB, TOproBasd Cyel- 


140 


Ka, IpoBeyeHHad Oe3 coOuOAeHHA KaKOTO-IMO0 CTporo oOOs3aTesIbHOTO 
ycnoBua (@apo), HallpuMep, YCIOBHA O NO3BOJIEHHOCTH TOBapa, TIpH3Ha- 
eTCaA HefelHCTBUTeIbHOM C MpaBOBOM TOUKH 3peHHA, OyqTO OHA HUKOTa 
He uMesia Mecta. Ho ecm HecoOmOeHHOe yCIOBHe OTHOCHTCA K KaTero- 
puu «eadxcub», HalipuMep, HamM4une cBMeTeIA, TO CieKa CuHTaeTCA 
KOppeKTHOM H He Hapyllarolleli 3aKOH, HECMOTPA Ha 9TOT HeOUeT. Bce 
OCTAJIbHbIe IIpaBOBble LWIKOJIbI HE ealOT STOTO pa3srpaHH4eHHA”, T.e. IpH- 
3HaJIM ObI TaKy!O CeIKy HeeHCTBUTeIbHOM, He3aBHCHMO OT KaTeropun 
HecoOsIOAeHHOrO ycuOBUA — @apo uM eadacud. 


Crenlenn scHocTHu 
OKa3aTeJIbCTB (y XxaHaAUTOB) 


IIpeqnucanne 3anper O6s3aHHOCTB Tpex (waxpyx 
(apo) (xapam) (eadacuo) maxpuMan) 


Cxema 4.41. Kaaccuquxayua o6a3amelocmea u 3anpemo6, OCHO6aHHAaA 
Ha «ACHOCMU» OOKAa3ZaMebCMe 6 XAHAadumMcKoU WKoLe. 


Alexiapamuenoie Hopmol 

JleknapaTuBHbie HOPMBI XapakTepH3yIOTCA TaKHMH TapaMeTpaMn, 
Kak TIPH4MHa, ycuOBue, IpematctTBue. IIpaBoBoe mocTaHoBseHHe TIpuMe- 
HAeTCA IPH HAMM OCHOBaHHA, COOTBETCTBHA Olpes{esIeHHbIM YCJIO- 
BHAM MH OTCYTCTBHU MIpenaTCTBU (ec 9TO IPHMeHHMO K KOHKpeTHOMYy 
ciyuaro). TepMHH «OCHOBaHHe» (cabab) 110 CMBICIIy TMOxXox%xK Ha TepMHH 
«MIpHunHa» (‘Ww11A), YTO OOCyxKTaocb BbIIe. YcnOBue (wapm) MOXKeT 
olpeyeATBCA MOO TeKCTaMH, JMO0 WOrOBOPeHHOCTHIO MeX*Ky JOAbMH 
(B oOnacTu cHenoK). HpenatctBuem (manu) CuMTaeTCA CHTyalla, KOTO- 
pad lellaeT paBoBoe cyleqCTBHe OCHOBaHHA HeeiCTBUTeIbHBIM. Kop- 
PCKTHOCTb (a7b-cuxxa) WOCTUTaeTcaA IPH YCNOBHU HaIM4HA OCHOBaHHA, 
coOmoeHHA yCHOBM HM OTCYTCTBHA IpenaTcTBHi. B 1poTHBHOM ciryyae, 
ClelIka WIM WedHWe ABJIAeTCA HeJeHCTBUTeCIbHbIM/HeKOppeKTHBIM (qda- 
cuod/damulb). 

Hanpumep, HaMa3 ABJIAeTCA OOA3AHHOCTBIO, CCJIN CCTb OCHOBAHHe — 
HacTylieHve lpeflmMcaHHoro BpeMeHH, COOIOAeHO yCIOBHe OMOBeHHA 
WM HeT HMKaKHX TIpelaTCTBUM, HallpHMep, WCHxW4ecKoro paccTpoiicTBa. 
Ee o2MH TIpuMep: cMepTb BiledeT 3a COOOM BO3HHKHOBeHHe OTHOMCHH 
TO HacJIeqOBaHHtO MMYIeCcTBa Ip yCOBHM HasIM4nA HacieqHukKa, Tora 
Kak HacTyIIeHHe CMepTH 110 IipHunHe yOuiicTBa, COBepLIeHHOTO Haciiey- 
HHKOM, ABJIACTCA IIpellaATCTBHeM IIa HacueqoBaHua. VM nocneqHui mpu- 
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Mep: JOrOBOp ABJIACTCA OCHOBAHHeM JIA BOSHAKHOBCHHA OlIpe{eJICHHbIX 
(PHHAHCOBBIX OOA3ATEJIBCTB IPH yCNOBHU HaIM4uA cBuyeTeeH, Tora 
Kak HeJleraJIbHOCTb TOBapa — 9TO IIpelATCTBHe JJId BOSHUKHOBeHHA lIpa- 
BOBBIX IOCIC{CTBUM JOroBopa. 


Ipaeocnoco6énocmp 

CrelieHb OTBCTCTBCHHOCTH 3a edHHA WIM BOSHUKAarOad B CBA3H C 
HHMM IipaBocnocoOunocts (axiuiuAa) Kiaccuduuupyetca B VUcramckom 
lipaBe 110 JBYM KaTeropHAM: aKTHBHad TpaBoBasd cusila (axtutia alb-ada) 
MW pelleliTHBHad TpaBoBasd cua (axzutia anb-eydocyb). AKTUBHas TpaBo- 
Bad CHsla BIedeT 3a COOOM BOSHHKHOBeHHE IipaB, OOA3aHHOCTeH HU paBo- 
BbIX OrpaHHueHHi, Tora KaK pellelTHBHad WpaBoBad cuJIa BleueT 3a 
coOoi BO3HHKHOBeHHe pas, HO He OOs3aHHOCTeM WIn orpannuennit ””. 
C mpaBoBoli TOUKH 3peHHA pazIM4aIOT CieAyroOWIMe YeTbIPe cTaHu 4eyIO- 
BeYeCKOM %KU3HH: OT 3a4aTHA TO POXKACHUA, OT POXKTeCHHA BO BO3pacTa 
pa3mM4eHHa (mambu3), OT BO3PaCTa pa3zIM4YeHHA WO 3pemocTH (Oye) u 
OT 3peJIOCTH JO CMepTH. 

PelleniTHBHad IpaBoBad clOcOOHOCTb 3MOpHoHa BedeT 3a Cobol 
lipaBo Ha TO, 4YTO B MHTepecax 9MOpHoHa UH ero TIpesCToAMei %*KH3HH. 
Cpok OepemMeHHocTH — 9TO TeMa, OOcyxKZaemad B GuxKxe B KOHTeKCTe 
IipaB, BOSHHUKarFOIINX B CBA3H C OepeMeHHOCTbIO (y MaTepH Uy peOeHkKa). 
IIpaBopeybI AOrOBOpHIINCh CUMTAaTb MHHHMAJIBHBIM CPOKOM LIeCTb MeCA- 
I[eB Ha OCHOBaHHH «4HCIOBOrO WOBOTa» (OWw1AIa alb-'addd) U3 asta 
46:15: «OepeMeHHOCTb H KOpMJIeHve JO OTHATHA ero OT Tpyqu Mpoos- 
%KalOTCA TPHAWAaTh MecaleB», HW adta 2:233: «Matepv OJOKHbI KOPMUTb 
CBOHX JjeTelt TpyAbIO Ba MOJHBIX TOMA, CCH OHH XOTAT JOBECTH KOpM- 
JleHve rpyAbIO WO KOHYa». OWHaKO ecTb pa3HHja BO MHCHHAX OTHOCH- 
TeJIbHO MaKCHMaJIbHOrO CpoKa OepeMeHHOCTH: OT JeBATH MeCaALeB 10 
cemu JieT! JJoBObI, IpHBOAMMbIe YYCHbIMH B TOATBepxX enue ITO TOY- 
KM 3PCHH4, OCHOBAaHBI JIMOO Ha “MHEHMM CHOJBMKHUKa», JIMO0 Ha «OOBI- 
yae», KOTOPbIi yCTaHaBJIMBaeTCA IyTeM «OMIpOca JO We C OMbITOM B I10- 
JOOHBIX Jlesax». 

Ilo MHeHHIO T1paBOBeOB, MIPpH3HAKOM BO3pacTa pa3IM4YeCHHA ABIIA- 
eTCA BOZ3HHKHOBCHHE CIOCOOHOCTH «MOHHMAaTb, YTO 3HAYNT KYIJIA-IIpo- 
jaxa». YueHble He MMCIOT EAHHOTO MHCHHA M10 MOBOY KpaliHero cpoKka 
BO3pacTa pa3zIH4eHHA (IIATb, CCMb, BOCeMb JieT). M cHoBa, Bce 1paBOBbIe 
TOUKH 3PCHHA OCHOBAHI Ha “MHCHHH CIOABYWKHHKa)»> WIM «OMIT». 

B nepvod MeExKAy poxKeHHeM UH BO3PacTOM pa3IM4eHHA CyOBeKT 
(uyKalad) He oOs1aaeT AKTHBHOM MpaBOcIOCcoOHOCTBIO, HO HMeeT TOII- 
HY!O «pellelTHBHY!0 IpaBOcIOcoOHOCTb», T.e. CHOCOOHOCTB HacjIeqOBaTb 
y KOr0-TO HM KOMY-TO, MOJaBaTb MHJIOCTHIHIO HT... ITa WowHaA pewe4- 
THBHad [paBOCIOCOOHOCTb cOoxpaHaAeTcA JO CMepTH, a C MOMeHTa 
HaCTYIMUICHHA 3PeOCTH K Hei WOOaBIAeTCA AKTHBHAA MIpaBOCIOCOOHOCTB 
(Cxema 4.42). 
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Or 3ayatua | OT poxgenua | OT Bo3pacta | OT 3penocTu 
TO pokyeHua | 0 BO3pacta | pasmM4eHua TO CMepTu 
pa3M4eHus JO 3pesIocTu 


AxkTHBHad V V 
a a a 
TipaBoBos Cusia (4acTH4Has) (4acTH4Has) (4acTH4Had) (mos1Has1) 


Cxema 4.42. Knaccuqbuxayua npagocnocoouocmu c mouKku 3peHua ama- 
NOB ACUZHU “eNOeeKA. 


Bompoc 0 Bo3spacte 3peOcTH ToxKe He Hallie] eMHHOTO OTBeTa y 
HCIaMCKHX TIpaBOBeOB: OHH Ha3bIBaIOT BO3PaCT JeBATH JIeT, Apyrue 
«TMIOABJICHHe BOOC Ha JIMie [Mabunka], TBeHaaTb JIeT, «BO3MO%KHOCTb 
[MeBouKH] 3a4aTb MU CTaTb IpH4nHon 3ayaTua [WIa Masbunka]». IIpuBo- 
JMMBbIe JOBOAbI BAPbUPyIOT OT «4eOBeYeCKOFO OFIbITAa» TO pa3IM4HbIx 
HeIIpPAMBIX JIMHTBUCTHYeCKHX yKa3aHHii 43 WHcaHuil. 

AKTHBHad IIpaBOCMOCOOHOCTh HOpasyMeBaeT OTBCTCTBCHHOCTB 
cyObekta/uykaiag 3a CBOM pellleHia, He3aBHCHMOCTb OT oOf00peHHa 
JIPyrux BO BpeMa CyeOK. OWHAaKO c HacTyIWIeHHA BO3pacTa pa3IM4YeHHA 
WO BO3PAaCTa 3PeJIOCTH, 3TA TIpaBOCIOCOOHOCTb HOCHT YaCTH4HbIM xapak- 
Tep, T.e. HeKOTOpbile pelieHua cyObekTa TpeOyloT NOATBepXAeHHA OTIe- 
KyHa (OMeKyHOB). 

V1, Hakonell, “IpH3HaK CMepTH». ITOT BOIIPOC TOKE BbIZbIBACT Ppa3- 
HoOracua B KlaccHueckux wKoax Ucnamckoro mpaBa. PyKoBOJCTBYACb 
OObaeM, IIpaBOBebI CYMTAaIOT, 4TO MpH3HAaKaMH CMepTH ABJIAIOTCHA 
«BBaJIMBIUHeCA IICKM>, «3aOCTPHBINMUCA HOC», «pacciaOeHHble J1aqOHU 
MW HOF» HW «IpeKpallleHve JBYWKeHHA»». 

B 9ToM Togpa3yeste OOBACHAICA PAY MOHATHM, CBAZAHHBIX C IIpaBo- 
CIOCOOHOCTBIO, B TOM YHCIIe, pA, BOMPOCOB He CTOJBKO H3 OOAaCTH Mmpa- 
Ba, CKOJIBKO M3 OOsIaCTH, KOTOpad CeroqHA Ha3bIBAaeTCA «HayKOM»: «CpOK 
OepeMeHHOCTH», «BO3PaCcT pa3JIMYeHHA», «IIPH3HAK 3peJIOCTH» HW «IIpH- 
3Hak CMepTH. Ha MO B3ryI4, ITH BOMPOCbI JOJDKHBI pelllaTbca He Ha 
OCHOBaHHH MHeCHHA IOPHCTOB WIM TOO, “4TO FOBOPAT JOM», a Ha OCHO- 
BaHHH COCTOATCJIBHBIX CTATHCTH4eCCKMX BbIBOJOB, OMMparolluxca Ha pe- 
IIpe3eHTaTMBHy!0 BbIOOPKy MeMIMHCKHX WM COMMAJIbHbIX JaHHBIX. B 6-if 
TylaBe MbI OCTaHOBHMCA Ha MOHATHM «“OTKPBITOCTH» cucTembI Mcmamc- 
KOTO IIpaBa H MospoOHee MOroBOpHM O BaxKHO POM eCTeCTBCHHBIX HU 
OOMleCTBCHHBIX HayK B CHCTEMHOM Tloyxoze K Mcnamckomy mpasy. 
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Coppemenupte Teopun UAcaamckoro npaBa 
Odum 0630p 


B 9ToH rlaBe MBI IIOMbITaeMCA OTBETHTh Ha CJIeYIOUIHe BOMPOcE!: 

e CoxpaHsI0oT JIM KIaccH4ecKHe OOTocsIOBCKO-IIpaBOBble LIKOJIbI, O 
KOTOPbIX MbI TOBOPHJIN B TipebIyuWle rape, HelIpepeKaeMbIi aB- 
TOputTert? 

e Ecmm Kapta WkoI wu TeopHii ucnamcKow dusocodcKo-npaBoBoit 
MBICJIM H3MeCHWJIaCb, KaK yTBep2KalOT MHOTrMe MCCeqOBaTeIM, Ka- 
KHe Ha3BaHHA JOJDKHbI HOCHTb HOBbIe WIKOJIbI H TeopuH Micmamc- 
Koro papa? 

e KakoBbl OCHOBHbIC XapaKTepHCTHKH KaxKON COBPeMeHHOH LKOJIbI? 
HackOJIbKO OHM COrsIaCy!OTCA WIM He COTIaCyIOTCA C KaCCH4eCKH- 
MV WIKOIaMH? 

Ha Bce 9TH BOIpPOCbI MbI NlOCTapaeMcA OTBETHTb B STON TiaBe. 
HauHem c COBpeMeHHBIX KaccudukayHn Teopuit Ucnamckoro mpaBa, a 
3aTeM IIpeCTaBHM HOBY!IO COJ[epxKaTeIbHY!O KaccCHMUKAaWMIO Ha OCHO- 
BaHHH MHoroaciieKTHoro noyxona. I[penuaraemaa KOHUellTyaIbHaar 
KaccHUuKalHA WO3BOUAeT OTYACTH IpeOAOMeTb HEKOTOPbIe H3bAHbI 
(opMasIbHBIx KaccupuKkayui. UpegxcraBienHbii B STO rape aHasH3 
MOKa3bIBaeT, B KaKOM CTelleHH COBpeMeHHbIe TeopHu McmamcKoro pasa 
IIPHHHMAarOT WIM KpHTHKy!OT KlaccuyeckHe. Ha BbIBOyax STON HM IpebI- 
AyueH riaB CTpOHTcA culeqyroujad rlaBa, B KOTOPOM MBI MOrOBOpHM oO 
pa3pa0oTKe cucTemHoro mogzxoya K Mcslamckomy mpasy. 


5.1. COBPEMEHHBIE KJTACCH®HKAYHH H MAPKEPBI 
Cymb eonpoca 


B XX Bexke Kapta miko 4 Teopui Mcnamckoro pasa lmperepriesa 
paqukaJIbHble W3MeHeHHA. K konuy XIX Beka 3aBeplIMJICA Mpolecc Ko- 
JIOHH3aHU HavOoslee BIIMATCIIbBHBIMH COBPCMCHHBIMH JleprxKaBaMu OOJIb- 
UIMHCTBa CTpaH C TpeoOsayarouluM MyCYyJIbMaHCKHM HacesleHHem. Tem 
He MeHee, BTOPrMiica B HUX MOJEPpHH3M, pH BCCM MHO2%KeCTBE HEOC- 
TaTKOB, B 3HAYHTeIBHOM CTemeHH OOecIedH BO3POXKTeHHe UCIAaMCKOTO 
WJDKTNXalla, KOTOPOe BbIPa3sHJIOCb B JABYX HalipaBleHuax: (1) KONOHU3Aa- 
IMA lIpwHecsa HOBbIe TpoOseMbI, TpeOoBaBIMe HOBBIX pellleHuii; (B) 
KOJIOHH3alMA MPHBHEeCa HOBbIC B3PIALbI HW WCU BO BCe OTPacJIM 3HaHHA. 

K nayany XX Beka yueHble H MyPTHH MpH3HaIM HeOOXOAHMOCTB 
HOBBIX @ameé, TpayqMUMOHHbIe coOpanua :aTB TpayMUMOHHBIX ma3xabo6 
OKa3aIMCb H€ COOTBETCTBYION[MMU TpoOsiemam coBpemeHHoctTu. Ilo9To- 
My MHorve My)THM 3aHAJIMCh paclIMpeHHeM TOPH30HTOB B_ CMBICJIe 
BKJIIOUCHHA B CBOH (aTBbl MHeHHM Apyrux Ma3xa0os. B pe3ybTaTe 
Hayasl WpHoOpetatb MOMyIAPHOCTh CpaBHUTeIbHbIN PUKX. Co BpeMeHeM 
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BJIMATCJIBHbIC HCIAMCKHe HHCTHTYTEI 3arOBOPHIIM O HEOOXOAHMOCTH pe- 
(bopMupoBanna Teopuu VMcnamckoro mpapa. C gapyroii cTopoubl, c 
HaCTYINJICHHeEM 9IIOXH MOJepHH3Ma B TpaMUMOHHbIe UCaMCKHe MHCTH- 
TYTBI CTaJIM IpOHUKaTb HOBbIe PUIOCOMcKHe 3HAHHA MU Meu, B YacTHOC- 
TH, 9TO IPOHCXOAMIO Yepe3 TaaHTJIMBbIX MYCYJIBMaHCKHX a[BOKaTOB HU 
FOPHCTOB, Ha KOTOPBIX 3allayjHad HayKa OKa3aJla HEMOCpeCTBEHHOE BIIMA- 
Hue. Cpeqv HHX MOXKHO Ha3BaTb MMeHa Pudbpi at-Taxtapu, Moxammaya 
VUk6ana, Moxammayja AOno. Co BpeMeHeM 3allaqHble PuOcopcKne uAeU 
CTasIM MOuwy4aTb OCT B UcaMcKyt1o (PuIOCOMUIO B IesIOM M B MCjIaMCc- 
KYy!0 I1paBOBY!0 MBICJIb B YACTHOCTH, B pe3yJIbTATe CTAJIM MOABJIATBCA HO- 
BbIe (PYHaMCHTaJIbHble MCTOAOJOrHH. 

CeroqHAlHaAd KilaccupukalluA COBPpeMeHHEIX Teopuli UcsamcKoro 
lipaBa, 10 Oosbllei YacTu, He WOApasyMeBaeT pa3zeseHve Ha WaduuTos, 
xaHOaJIHTOB, JoKaPapHTOB HW Wpowwe TpaMUMOHHBIe WKOJIbI, 4YTO MBI 
IIpodemMouctpupyem HwxKe. II[pH 9TOM MpoOMoKaeT OCTAaBaTbCA 4eTKOe 
pa3srpaHvueHve MexKY CyYHHUTCKOM, WMNTCKON Hu MOaqHTCKON WIkKOaMu 
lipaBa, € MCHbIIMHCTBO CYHHHTCKHX YYeHBIX I0-lIpexHeEMY Ip epxkKu- 
BarIOTCA BO BCeX acIieKTax IOPHCIIPyACHUMH OAHOTO H3 YeTHIPeX CYHHUTC- 
KHX Ma3xaOoB. B 9TOM KHUTe MbI Ha3bIBAaeCM TeH]CHIUMIO MpeOsrBaHHsA B 
HCTOPHYeCKUX TpaHHax OTCIbHBIX Ma3xab06 «CXONACTH4YeCKHM Tpa- 
J{MUMOHAaTIH3MOM>>. O7HaKO A He COriaceH C TeM, 4TO OOJIbILIMHCTBO CO- 
BPCMCHHBIX YYCHBIX HCIOJIb3YIOT TpaMUMOHHBIe WIKOJIbI WpaBa Kak «CO- 
ITyTCTBY!IOLUMM apryMeHT», a He peasIbHbI aBropuTeT. B 9ToM pa3zese 
lipeqylaraeTcaA HOBad THMOJIOIMA COBPpeMeHHEIX TeopHii McnamcKoro mpa- 
Ba, KOTOpad Oosee MOUHO OTpaxkaeT COBPeCMeCHHYIO KapTHHy (PUuKxa 110 
CpaBHeHHIO C TpayHUMOHHbIM JesIeHHeM Ha Ma3xaObl. OTa HOBaA KIAC- 
CuUuKalMu OXBaTbIBaeT BCeX HCIAMCKHX YYCHBIX H MpaBOBeOB, He3aBH- 
CHUMO OT OnOorpaduyeckoro Hu reorpaduyeckoro KOHTeKcTOB. HadHem c 
KPHTHYeCKOH OLeCHKH COBPeMeHHbIX KaccHuKalMi UCWaMCKUX (uJIO- 
codcKO-lpaBOBBbIX IIKOJI (HIM «HeosIOrMi»). 


Hcjamckue «udeonoeuu» 

CoppemeHuble uccsieqoBanna Uciama u oOmlecTBa, ocobeHHO TOrO, 
4TO Ha3bIBalOT «IOJHMTHYCCKHM HUCIaMOM>>, OOBIMHO HaYMHAOTCA C «TH- 
MOJIOTMH UCWaMCKuXx HAeororMi. enh sTux THHONOrHM — usqeHTHUIN- 
pOBaTb OlpeeeHHble Tpyllibl, MOJMMTHKOB, MBICJIMTeeH WM IpHCBOHTb 
HM Olpey{esIeHHble MapKepbl, WaObI OpeseMT cTpaTeruu «MOzXOa» K 
HMM. B 9THX MCCIeOBAaHHAX WaeTcA pa3Hoe OlpeweeHHe UeOUOrMH, 
BO3MO2KHO, B 34BHCHMOCTH OT HeCOJIOrHH aBTOPOB HM LWeseH Ux UCcIeN0- 
BaHui. «Kulaccuueckue» Kiaccupukauun, Hampumep T’.[u60a, Y.Cmuta, 
A.Xypaun, JI.bungepa, X.Munseca u P.Xemappu, crpoatca Ha momnysap- 
HO TpolicTBeHHOM THMONOrHM: «TpayquyMonarH3M/PyHaMeHTasiu3M)», 
«MOJCPHH3M», «CeKYIAPH3M». OTa «klaccMyecKad» KaccHpukalHa 
ABJIACTCA He UCM HHBIM Kak KlaccHduKalMei peakuMii UCaMcKOrO MH- 
pa Ha mouMTHYecKoe rocnosCTBO 3anaga. boee Toro, 3Ta TpoMcTBeHHaA 
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Kylaccnukalua cama m0 cede — TOKO OTpaxkeHHe Tepe4dncsIeHHbIMu 
aBTOpaMH IipeycTaBsleHHit Hx COOCTBeHHOM CpebI O KOHMWeMNHAX «pyH- 
Jja-MCHTAaJIV3Ma», «MOJCPHH3Ma» WU «CeKyApH3Ma». J>KOH Dcno3sHTO 
TIpeqMountaeT avasIM3HpOBaTb «OTHOWeHHe K MOepHH3allwH HW HC- 
JIaMCKOH OOMeCTBeHHO-MONMTHYeCKON pedopMe», KOTOPOe OH esIMT Ha 
«KOHCepBaTHBHOe»,  «HeOTPARHUMOHAIIMCTCKOe», «HCIaMCKO-pedop- 
MHCTCKOe» WH «CeKYyIApuctTcKoe». MBowH Xaqyayq TakxKe yMOMMHaeT O 
«MOBeCCHHM) H «TCHCHIUMAX», KOTOPble OHA JeIMT Ha «HeEO-HOpMaTH- 
BHCTCKHe», «“HOPMaTHBHCTCKHe» HW «aKKYJIbTypalMOHHCTCKHe». YHJIbAM 
Ilenapy BOCIIpHHHMaeT HCIaMCKYy!O TeOJIOrMIO KaK «OTBET Ha 3allaqHoe 
BIMAHMe UW WpeWIoxKeHHe peaOwIMTHPOBaTb MYCYJIbMaHCKy!O HCTOPHIoO» 
HW BbICTyMaeT C AByXaciieKTHOW Kaccnukalwel — «HClaMCKHM TOTaJIM- 
TapHi3M>> H «MOJepHH3M» — 110 BOCbMH KaTeropuaM. J>KoH Bows aHasn- 
3HpyeT «CTHIIM JelicTBui» B UCIaMCKOM MCTOpHu u Kiaccuduuupyer ux 
Ha «ajjaliTal[MOHHbIe», «KOHCepBaTHBHbIe» H «PyHAaMeHTaIHCcTCKHe». 
@a3nyp PaxMaH IMIpOTHBOMOCTaBIIAeT KHEOPYHAAMeHTAIH3M>> «HCIaMC- 
KOMY MOJ€pHH3My>>, KOTOPbIM, Ha ero B3IIAT, O3HaYaeT «BBO MOHATHA 
peopMbI B cojep»xKaHve Wapuata». Kpome Toro, OH JaeT onpeyeseHne 
TaKOH TeHCHUMM, Kak «IOCTMOJepHHCTCKHH PyHWaMeHTaIH3M», «riaB- 
HbI Madoc KOTOpON 3akOUaeTCA B AHTH3allaqHocTH. Hecmorpa Ha 
pa3sIM4HA BO BCexX MepeuHCJIeCHHbIX KaccHuKauMAXx, Ha MOM B3TIIAD, OHH 
TaK WIM WHaye BpallaloTcA BOKpyr CTapoH Tpex4ieHHOM THMOOrMH 
«(PYHJaMeHTasIv3M — MOJ@pHH3M — CeKYJIAPH3M>>, a B BbILLIeCyMOMAHYTBIX 
HCCIeAOBAHHAX IIpOcuexKUBaeTCA OOMIad TEHACHIHA TeMTb MOepHH3M 
Ha {Ba NOATHMAa, B pe3yJIbTaTe Mouy4aeM 4eTbIPe KaTeropHu BbIpaxKe- 
Hui/MapKepoB, KOTOpPble OTPaxKeHBbI B CBOAHOM TaOMue Ha cxeme 5.1. 

Tunosorua Tapuka PamayjaHa He lIpHyepxKuBaeTca «KIaccM4yec- 
KOM» TpOMCTBeHHOM KiaccudukalMn, a OepeT 3a OCHOBY TeHAeCHIMM HC- 
ylaMckoi Mbicu. IlomyuenHad B pe3ybTaTe KaccndukaluA UCaMCKHX 
(busoco@cKux TeyeHui 4epe3 pa3zIM4Hble Tpyiitbi/BMKeHHA, OHA BBI- 
TIAUT TOUHee, 4eM Jpyrne (Kiaccu4eckHe) Kiaccnpukalyu. 


Knaccugbuxayua PIHA 

Eme oa 3aMeTHad Kilaccuukalua MpeycraBiena B WoKIayax 
Kopnopauuu POH no ucnamu3my. B yoxsaye 2004 roya Welb1O yKa3aHo 
COJeHCTBHe yCHJIMAM TeX, KTO «XOY4eT MpeOTBPaTHTb CTOJIKHOBeHHe 
WuBHIH3aNHi». loqoOHO BEILeMpHBeACHHbIM YeTLIPeXKaCccOBad THIIO- 
norua POH] orpaxaet uerbipe «BexYWIMX TO3HUMM», a MMeHHO: (yHya- 
MCHTAJIN3M, TpaqHWHOHaIH3M, MOJe@pHH3M HW cekysiapu3M. IIpu 9Tom oT- 
MeTHM, 4TO C TOUKM 3peHHA Halllero UcceqoBaHHA THHONOrMaA POH] 
UMeeT OCOb0e 3Ha4eHHe, MOTOMY YTO IpecTaBJICHHble B Hei «MO3HLMM)> 
Ooee WIH MeHee OTpaxaloT MO3HUMM (UKXxa 110 pAy COBpeMeCHHBIX 
poOseM. ITH WpoOsemMsI, 10 onpeyeneHu1o POH), «ctanu momemuyec- 
KHMH B HCJIAMCKOM MUpe> H CBA3aHbI C «MOJIMTHYeCKON HW MHIMBUAyalib- 
HOM cBoOoz0H, OOpa30BaHHeM, TOO%KeHHeEM KeHIIMH, WpaBocyquem, 


146 


JICTHTHMHOCTBIO pe*opM H TepeMeH, a TakKxKe OTHOWeHHeM K 3arlay». 
IIpumepsl 9THX MpoOsem: TouMramMuad, xuyKaO, TeIecHbIe Haka3aHH4A, 
yuacTHe %KeHLIMH B OOM[eCCTBCHHOM 2KH3HU VW JDKUXay. 


1 2 3 4 
MOJIepHu3M 
JIH3M 
caylapu3M JIM3M 
(byHaMeHtTasIu3M pedbopmu3M HY3M 
KoucepBaTHBHblii HeovnopmatuB13M HopmatvuB13M AjantaljwoHu3M 
aoe pe ae a 


KoucepBaTu3M Ortpuyaromnit IIpumupetembupmi | Panwonauupiii 
HeoTpayqulMoHa- HeOTpayqulMoHa- pecbopmu3M 
JIM3M JIM3M 


Hopmatus13M Canaputckuit 
cbopMu3M 


TlocrmoyjepHuct- 
ckHi (yHyamMenta- 
JIM3M 


Cxema 5.1. Ceoduaa mabsuya 6bIpastcenuu, UCNOIb3YeMbIX 6 MUNONOZUU 
«UCHAMCKUX UdeONOZUW». 


Hmxe mpuBeyeHo KpaTKoe u3I0xKeHHe THHONOrMH POH] c Moumu 
KOMMeHTapHaMH. 

1. OyHAamMentaru3M JewuTca Ha PyHAaMeHTau3M, OnMparouMlica Ha 
KaHOHMYeCKHe TeKCTHI, HW payMKayIbHbIii PyHTaMeHTasIM3M: 

(a) IpegcraButemm MepBoro MpHep2xKUBalOTCA 9KCMAHCHOHMCTCKOM 
arpecCHBHOH BepcCHH HCiaMa, yXOJAMeH KOPpHAMM B TeOJIOrHI0, 
HacaxkaroT CcTporoe coOsmroyeHve UcaMa B TyOM4HOM %KH3HH U 
OWOOpsrIOT IipHMeHeHHe Hacuina. B Tom, 4To kacaetca Ucnamckoro 
lipaBa, OHH CYMTAIOT CBOMMH MCTOUHHKaMH Kopau, cyHHy, Xapv3- 
MaTHYeCKHX JIMepOB HW payMKaIbHBIX aBTopoB. K 9sToOM KaTeropHu 
OTHOCATCA MpaHCKHe PeBOIIIOMMOHEPhI, cayOBCKHe CaslaUTBl, Ty- 
pel{koe payMKasIbHoe ABYoKeHHe Kariana u Jp. 

(b)Panukanbuble yHAaMeHTaMCTbI TMpuepxKUBaIOTCA 9KCIIAHCHO- 
HUCTCKOM arpeccHBHOM BepcHu UCaMa HW TOX*Ke MOryT mpHOeraTs K 
HacuJIMIO HW «TeppopH3My». B Tom, 4To Kacaetca UcsamcKoro mpa- 
Ba, HX HCTOUHMKH: Kopan, CyHHa, XapH3MaTH4eCKHe JIM epbl HW UC- 
jlamckaa (busocopusa. K sto KaTeropuu oTHOCATCA «ab-Kanza», 
«Tamm0aH», «X130-yT-Taxpup» HW Apyrve ucylaMcKHe JIBYKeHHA. 


147 


2. TpaaMuHonas3M JeuTCA Ha KOHCepBaTHBHBI U pepopMuCTCKHH. 

(a) KoncepBaTHBHble TpaMIHOHaIMCThI MOepxKUBaIOT OyKBaJIbHy!O 
H cTporyro dbopmy ucsaMa, HO He mpHOeraroT K HacuHIO. Compo- 
THBJIAIOTCA COBPCMCHHOCTH MH H3MeCHeCHHAM. Tex, KTO %KMBYT B Tpa- 
J[MIMMOHHOM OOMIeCTBe, XapaKTepH3yIOT KaK MeHee OOpa30BaHHbIx 
H B MeHbIUei CTeMeHH OTIM4AIOWIMX MeCTHbIe OOBI4aH OT JOKTPH- 
HbI HclIamMa. Uro kacaetca Mciamckoro mpaBa, TO HX HCTOUHHKaMH 
Ha3BaHbI Kopan, CyHHa, MecTHbIe OObIMaH HU B3IIA[bI MCCTHOFO Jy- 
xoBeHcTBa. B kKayecTBe mpeycTaButTesel Ha3BaHbI AKOap Axmajl 
AOyyp-Paxman JIon. 

(b)TpaauuMonanncrsi-pepopMucTEI «B OobUel CTeleHH TOTOBbI Ha 
yCTYIIKU» B CPepe OyKBaIbHOrO IIpHMeHeHHA OrMaTOB 4epe3 pe- 
(bopmMy H peHHTepliperaMro c Weub¥O COXxpaHeHHA «yxa 3aKOHA»». 
B Tom, 4To Kacaetca UicnamcKoro lpaBa HX HCTOUHMKH orpeye- 
JieHbI KaK KopauH, CyHHa, y4eHble (B TOM YHCJIe, CBETCKHe MBICJIM- 
TeJIM), COBPeMeHHOe MpaBo HW 9THKa HM eMHOAyUIMe OOnMHEI. K 
IipecTaBuTesaM 3TOrO HalipaBsieHua oTHecIM FOcyda amp-Kapa- 
yaBu u Pykalito MakcyZ. 

3. MogzepHu3M He MoyeueH Ha KJIaccbl. O MOepHucTax MMLIyT, YTO 
OHH «TOTOBBI K JaIeKOHAYIIHM pePopMaM B HBIHeCIIHeM OPTOOK- 
CaJIbHOM TIOHHMaHHu UCclIaMa». TakoKe aBTOpbl OTYeTa yYTBep2%K]a- 
IOT, UTO MOJCPHHCTEI BEPAT B “HCTOPHYHOCTS UCIIaMa»», T.e. B TO, 
4TO «HCJIaM B TOM BH Je, B KaKOM OH TipakTHKoBayica pH IIpopoxe, 
Ooble He IpaBomMoyen». B nuane Ucnamckoro mpaBa HX MCTOU- 
HHKaMH Ha3BaHbl KopaH, CyHHa, y4eHble (B TOM YHCJIe, TaK Ha3bl- 
BaeMbIe€ «“CBCTCKHE MBICJIMTEIM»), a TAKAKE COBPCEMeCHHOE TIpaBo UH 
oTuKa. Cpeyqu mpeycTaButesei UCaMCKOrO MOJepHH3Ma Ha3BaHbl 
Xaney Ady s1b-Dayn, Moxammay Ulaxpyp, Cepud Mapgnn, bac- 
cam Tu0On uv Hasan Caanasu. 

4. Cekyapv3M JeMTCA Ha YMepeHHBIi HW paMKaJIbHblii. 

(a) YMepeHHEIe CeKyJIAPHCTbI «XOTAT, YTOOBI HCMaMCKHH Mp cora- 
CHJICA C OTACJICHHEM «IIePKBU OT rocyapcTBa» Ha MaHep 3allaHbIxX 
HHLYCTpMasIbHBIX JeEMOKpaTuii, a pesMrHA Oba MepeBezeHa B cde- 
Py 4WacTHOH 2KH3HH)»>. 

(b)PayukasIbHbIe CeKYJIAPHCTbl B OCHOBHOM CTOAT Ha aHTH- 
aMepHKaHCKHX NO3HUMAX HW «KpaiiHe BpaxkKeOHbD». 

Jlanbuie pvBeyeHbI MOM KOMMECHTapHH OTHOCHTeJIbHO WaHHol 
Kjlaccuukaluu: 

1. Jannaa kiaccndukalua MpevMylecTBeHHO Oa3upyeTca Ha MOJIM- 
THYeCKOH NO3HUHH BbILeCHa3BaHHbIX py MO OTHOLICHHIO KO 
BHellHei MOMMTHKe CoeqHHeHHBEIX [[]TaToB, B YaCTHOCTH, K «“BOMHE 
C Teppopu3M0oM>>. Tumouorua He HMeeT OYCBH HOM CBA3H, Ha KOTO- 
PY!O IIpeTeHAYIOT aBTOPbI, Cc NOHATHAMH «McIaMCKOe MpaBo», «3a- 
Tlay(Hble ICHHOCTH», «MexKTyHAapOTHOe COOOLIeECTBO», «COBPeMeH- 
HOCTb»». 
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2. HecMoTps Ha MHO2KeCTBO TpakKTHYeCKHX WH KH3HCHHBIX» IpHMe- 
POB, CpaBHUTeJIbHBIM aHaH3 He MepeyaeT Oa30BbIe TeopeTH4ecKHe 
pa3IM4HA MeKTY BepCHAMH ycylb alb-duKx, Ha KOTOPbIX Ipyriiibl 
CTpOAT CBO HAeoOrMyueckHe NO3SHIMH. 

3. Kopau u xagucsi I[popoka Ha3BaHbl HCTOUHHKaMH IipaBa BCeXx Te- 
yeHH (KpoMe cekylapucToB). BaxkHo, OfHaKO, BO BCex TlOApob- 
HOCTAX YIMTHIBATh MeTOAONOrHIO OOpallleHHA C STHMH ByMA HC- 
TOUHNKAMH, a TakKKe POJlb APyrHX MCTOUHHKOB (TaKHX Kak Maciaxa 
u ‘ypd). Hampumep, y KpaitHux/KOHCepBaTHBHBIX rpylill Ha BCex 
IIpaKTH4eCKHX YPOBHAX MaTpHapxasIbHble TpawWWUHH OlepexkaroT 
CBALCHHbIC HCTOUHHKH, O 4eM MONET peub B ClleyrOWeM pa3ye- 
Jie. ITHM Ke YaCTHYHO OOBACHACTCA YAMBIICHHe ABTOPOB AOKaya 
110 MOBOAY «HeMasION CBOOOAbD» KOHCepBaTOpOB B OOpaleHHu c 
«OYKBAJIBHbIM COJep»xKaHHeM UcIaMa». C Apyroli CTOpOHBI, B MO- 
JI@PHHCTCKHX TeEYCHHAX KOHUCMMUA Maciaxa YacTto reHepupyeT HO- 
BbIC, JOBOJIbHO IIparMaTH4Hble MOAXObI K MOJMTHKE. 

4. HeyoctarouHo TOUHO OTparxKeHbI TEOMOMYeCKHE pa3JIM4HA MeX*KTy 
«yHyaMentasuctamu [Incanui», HampuMep, casaputel, u «payn- 
KaJIbHBIMH (pyHaMeHTaIMctaMu», HallpuMep, «asb-Kanyoi» u 
«Tamm0aHoM». Bce 9TH Ipyilibl HMeIOT OHHAKOBbIe TeOOrH- 
yeckHe [O3HIMH, OCHOBaHHbIe Ha caslapuTCKOM BepoydeHHn 
(‘axolda ac-canad). C pyro cTOpOHBI, oO pay TeosorM4eckux 
BOTIPOCcoB (KpoMe oOmlero UAeouorM4ecKOrO OTHOMeHHA K Coeyu- 
HeHHBIM [lTataM) NO3HUHA «HpaHCKHX PeBOJIIONMOHEPOB» OTIMYA- 
eTCA OT NO3HUMH 3THX rpynu. B cBoro o4epeyb, «HpaHCKHe peBo- 
JIOWMOHEPb> TOKE pa3zIM4alOTCA NO B3rIAqaM Ha WevIbI CIHeKTP 
BONPOCOB HclaMa, HECMOTPA Ha OOLLYIO NOUMTHYeCKyIO MO3HIHIO 
Bce 10 TOM %*e BHelwHeM mMomMTuKe CILIA. Crezyroumi pa3qes 
IIpOWJOCTpupyeT, KaK HeKOTOpble 43 HUX CMOCOOCTBOBAIIN pa3BH- 
THIO “MOJeEpHUCTCKOrO MozXoa» K UcnamcKomMy mpaBy, mpeycta- 
BUTeIAMH KOTOpOrO ABIAIOTCA MoxamMay, Xatamu u AOzys-Ka- 
pum Copyu. 

5. Hecmotpa Ha TOYHbIN aHasiM3 CTpaTeruu «peHHTeplpeTaluy «pe- 
(POpMUCTOB-TpayqHUMOHAIHCTOB», «“CBeETCKHe MBICJIMTeJIM, COBpe- 
MCHHOE I1paBO VU 9THKa)»>, OMpeeJICHHO, HE ABJIAIOTCA JIA HUX HC- 
TOUHHKaMU Mcnamckoro mpaBa. OHaKO OTHECeEHHEe CBETCKHX MBIC- 
IMTeeH HW COBPeEMeCHHOM STHKH K HCTOUHMKaM [pasa JIA MOjep- 
HHCTOB TOUHO MepeyaeT mosoxeHHe Jem. Ilo cyru, coppeMeHHEIe 
I[CHHOCTH HrparOT KIIOYUeBY!O POJIb BO B3IVIATaX MOeCpHHCTOB UH 
ABIIAIOTCA (YHAAMCHTOM JIA HX PCHHTeplipetTalHu KAHOHMYCCKHX 
TCKCTOB. 

6. KoHenlua “HCTOPpHYHOCTH HCIaMa» YHOMMHAaeTCA B WOKae KaK 
«MOJIEpHHCTCKas» YepTa. B WaHHOM pa3jevle MbI NpoaHaM3npyem 
pa3M4Hble (OpMbI WH cTeleHH «HCTOpH3alluy> Ha OCHOBaHHH 
IIOCTMOJ{CPHHCTCKOH, a He MOJepHHcTcKOH munocodmuu. B janHoit 
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TylaBe yKa3bIBaeTCA Ha BaXKHOCTb pa3JIMYCHHA MOJCPHHCTCKOM 
MOCTMOJepHHCTCKOM KpHTHYeCKHX NO3HUHH. 

7. Bewio Obl TOUHee TOAeMIMT KATerOpHIO MOJepHH3Ma Ha J[Be Ha OC- 
HOBaHHH pa3HHbl Me*KTY CTpaTeruaMu «penHTeplipeTayuy» u 
«paqHKasIbHOW KPHTHKH»>, O 4eM OyeT MATH peub B ITOM pa3yesie. 

8. bpyio Obl TOUHee HACHTHPUUMPOBATL UCIAaMCKHe MO3HIHU B Tep- 
MHHax TeopHi, a He OTCJIbHEIX HMeH UH JIMUHOCTeH. Muornue jes- 
TeJIM, ACCOMMMPYeMBIe B NOKajle C ONpeeICHHbIMH KaTerOopuHAMH, 
Ha CaMOM JjevIe, MCHAJIM CBOH B3IIA{bl HU He OHAKbI, B 3a- 
BHCHMMOCTH OT BorIpoca. Hampumep, Wielx ab-KapayjaBu 3aHuMacT, 
Y4TO Ha3bIBaeTCA, “TpaqMWHOHAIMCTCKy!O»> MO3HIHIO 10 BOTIpocam, 
KOTOpble OH KJlaccHuuupyeT KaK MOCTOAHHBIe TMOO%*KeCHUA»» 
(vcyilb cabuma), «MOJePHUCTCKO-peuHTeplipetaTopcKy1o» T103H- 
I{H10 110 BOIIpocaM, KOTOPbI OH OTHOCHT K «BapHaOeJIbHbIM» (uy- 
mazaupam), VU, TaK CKa3aTb, “CBETCKY!IO MO3HIMIO»> 110 BOIpocaM, 
KOTOPble OH OTHOCHT K «HelIpaBOBOH cibepe» (wadoKcan aib-qbapae 
am-mawupu’u). 

9. Hecmotps Ha TO, 4YTO B WOKIaye 06a OTHECeHbI K «MOJJCpHHCTaM»», 
B3rAdbI Hapana CaalaBu JMaMeTpasIbHO MpOTHBOMOJIOXKHBI B3IIA- 
mam Moxammaya Ilaxpypa uu Xanega AOy 9mb-Danna. Ecnm Ca- 
allaBH OCy2KJaeT «HCIIaM MW BCe peJIMrMM 3a WaTpHapXasIbHOCTb UH 
yIeMJIeHHe 2KeHUIMH, TO o4eBH AHO, 4TO Hlaxpyp u Aby 9smb-DagzN, 
BOIIpeKH CBOMM ()eCMHHHCTCKHM MM MOJeCPHHCTCKHM «penH- 
TeplipetTalluaM», padoTaroT B Mose HCaMCKOH MpaBoBol TpayMIMH. 


Kaaccugbuxauyuu, «ocnoeannoie na Tucanuu» 

TlomMuMo THMONOrH, OCHOBaHHbIX Ha «HCIIAMCKHX MeOOrHAX», 
€CTb HECKOJIBKO THIOJOrH4eCKHX MOAXOOB, OCHOBaHHBIX Ha HCJIaMCKHX 
IlepBOHCTOUHHKaX, a HMCHHO, Kopane vu cyHHe. Y4euble, mpesiararomjue 
9TH THIOOMH, YTBepxKalOT UX «LCHTPHCTCKy1O» TpWHaJIexKHOCT. 
Llentpu3M (6acampilia, YacTO MepeBOAMTCA KaK «YMepeHHOCTb»>) HacTaH- 
BaeT Ha «OOHOBJICHHH» HIM «pedopMe» (uxuia, Haxdda VIM ucla) T1O3H- 
IH, 3AHMMarollel CepeqHHHOe MeCTO MEX*KLY ABYMA MojOCaMu, KaKHMU 
oOpr4Ho cuHTaroT OyKBamH3M (xapquiia) u «BeCTepHU3altHIO» (maepub)">. 
Hwxe mpuBoyquM kpaTKuii 0630p xapakTepucTHK 9TO TpexkaccoBoli 
KaTeropH3allMu, mpHoOpetarollei BCIO OOJbITYO MOMyIAPHOCTb B IIpa- 
BOBOM JIMTepaType Ha apaOcKOM A3bIKe. 

1. Byxeanu3m usu cmaznayua. Kak 1paBusio, yTBep»xKaeTca, 4TO OyKBa- 
JIMCTbI (HepeKO Ha3bIBaeMble «“HEOOYKBaJIMCTaMM») YAMTBIBAIOT TOJIbKO 
OYKBaJIbHbIM CMBICI WHcaHuii MW «HTHOpupyroT ux WemM». log crarna- 
ue mospasyMeBaeTca cTporoe ceqoBaHHe OJHOMy McIaMcKOMy 
Ma3xaoy, B cilydae HeOOyKBasIMCTOB — xaHOaJIHTCKOMy B ero COBpeMeH- 
Ho canaputcKoli Bepcuu. BaxxaOu3mM — 9TO UCaMcKOe Te4eHHe, 
Ha3BaHHoe 10 MMeHH HMaMa Moxammaya HOH AOzys-BaxxaOa, KoTopbiit 
BOSTAaBMI JBYWXKeHHe Ha TeppuTopHu ApaBuu 3a “«COXpaHeHHe YHMCTOTHI 
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HW OpHrHHaIbHOCTH HWCIaMa MU OYMIeCHHA ero OT Bcex cyduiicKHXx HOB- 
IecTB». AOnyi-BaxxaO Obl CBA3aH C OCHOBATeJIEM COBpeMeHHO! Cay- 
yoscKkoi Apapuu AOszyn-A3130M ac-CayJ{oM H cileqoBas XaHOaIMTCKOMY 
Ma3xa0y, OCOOeHHO T1paBOBbIM MHeHHAM M6u Taiimun. 

2. Cekylapuzayua ulu 6ecmepnu3ayuA. ITOT Mapkep «payuKasIbHO Kpu- 
THKM> BeyWIMX HCaMCKHX (uIOCOpcCKO-TpaBOBbIX LWIKOJI OCHOBaH Ha 
COBpeMeHHON usocoduu uw MeTOROMOrMH. CekyIApHCTbI “BOS3HHKAaIOT 
u3 PyHAaMeHTaIbHOK dusocomckoH OTCbUIKU K 3alaqHOM WMBHIIM3a- 
yum». Ux TawxKe OOBHHAIOT B OTXOJe€ OT KAHOHHYCCKHX TeKCTOB (Hacc, 
MH.4. HYCYC) BO HMA COOCTBEHHOLO CyxKeCHHA. 

3. Llenmpu3m uu o6noeienue. ITO HoBax wikKONa Ucnamckoro mpasa, 
3aHHMarlollad MO3HUMIO Mex*KLY TepBbIMU AByMa. B WesIOM I|eHTPHCTHI He 
OrpaHH4MBaloTcA KaKOM-TO OAHOM TpaqMuMOHHOM wiKoOM McnamcKkoro 
lipaBa, a BbIOMpalOT Me%K LY HX MHCHHAMH, AelicTByA B MHTepecax JO Te 
(maciaxa) B KOHKPeTHBIX 2KU3HCHHBIX CHTYallHAx. 

Al KOMMeHTHpyt0 ITY Ki1accHPUKAaLMIO Ce LyIOU{HM OOpa30M: 

1. Jlannaa Kiaccupukallud TOKE ABIIACTCA CTCPCOTHIHBIM esIeHHeM 
MeTOOB, IpeqWOuararoujMM UX COOTBeETCTBHe «MealIbHbIM TH- 
lam». OHakO BHYTpH KaxKOM W3 ONMCAaHHBIX TeHeCHUMH coBep- 
UWICHHO YCTKO MOXKHO pa3sIM4HTb Oosee OMHOrO TeyeHuA. Tak, HHO- 
ra «OyKBaIH3M> TOJIb3yeTCA MeCTOJAaMH, KOTOPbIe OTpaxKaloT He 
CTOJIbKO OYKBaJIbHOe 3HAaYeCHMe MHCaHHli, CKOJIbKO, B TepBy!lO O4e- 
pedb, HaposHble Tpayquuun/oOpran. 

2. Mb cunTaeM, YTO TOUHEe CHCTEMATH3MPOBaTb MeCTOJI, a He yue- 
HbIX, TaK KaK YUCHbI€ MCHAIOT CBOIO TeOpeTHYeCKYIO MO3HIHIO B 
3aBHCHMOCTH OT OOCTOATEJIBCTB. 

3. «LlentpuctcKas/yMepeHHad WIKOIa» CIIOCOOCTBOBaJIa BaXKHOMY OT- 
xOny OT cTapoi MpHBepxKeHHOCTH TpayMIMOHHBIM WCjIaMCKHM 
Ma3xabam. OHa Ke BbICTYMaeT 3a pa3sIM4Hble (POPMbI COBPeMeHHO! 
PeHHTeplipetTalHu KAHOHMYeCKHX TeKCTOB, YTO HallpaBJIeHO Ha Co- 
OmoyeHHe «yxa 3aKOHa». OWHAKO CyleCTByeT WesIbI px], MeTO- 
HOB (pe)HHTepliperalHn .wa3xa606 U KAHOHW4eECKUX TeKCTOB, H He- 
KOTOpble H3 HHX MOXKHO ClipaBeIHBO OTHeECTH K «MOJ,epHHCTC- 
KUM) H ake «CeKYJIAPHCTCKHM)». 

4. Ilonatua «BecTepHu3allua» WH «MOepHH3allMa» HEKOppeKTHO HC- 
I1OJIbSyIOTCA KaK CHHOHMMBI, Kak ClipaBeIHBO OTMeTHII MoxamMay, 
Xatamu. Hecmotps Ha TOT (PakT, 4YTO MOAepHH3alHA MOMIa Cc «3a- 
Tafa», B pa3HbIX YaCTAX MHpa ITO MOHATHE MMeCCT Pa3Hble TOJIKO- 
BaHHA. 

5. «anaqHam PuOcopuA WeuCTBUTeIbHO OKa3asIa CyI|eCTBeHHOe 
BJIMAHMe Ha «yMepeHHoe» TeyeHue yepe3 BaHaHHe Moxammaya 
AOgo 4 Apyrux. 

6. SpbIK «CeKyJIAPH3Ma» IIpHKpelIAIOT K CaMbIM Pa3HbIM MeTOAOJIO- 
THAM, IIPH4eM HEKOTOPbIe M3 HUX He CBA3AHbI C MIPHHIUMIOM OTe- 
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JICHHA PeIMTUM OT rocyapcTBa, JIeriuMM B OCHOBY OpHrHHasIbHoro 
olpeyeseHHd CeKyJApH3Ma. 

7. Jlenenve Mupa Ha «cibepy BIIMAHMA UCaMa» u «3arllay>» — 9TO Te- 
P@KHTOK TpaqHUMOHHOrO eueHHA Ha «TeppHTOpHIO UCiIaMa» u 
«TeppHTopHio BOMHbD». K coxasleHHio, MexKyHaposHoe MOMTH- 
yecKoe TIOOKEHHE TOUbKO MOAKpelaeT TY OMHAPHYy!O KIaccH- 
dbuxayuro. Mer Haya XXI Bek C MHOTOYHCIICHHBIX KOH(JIMKTOB, 
KOTOpble elle MpouHee 3akpelMIM aHTAarOHHCTHYeCKyIO MO3HI{HIO 
3allagHbIX CTpaH K «HCJIaMCKOMY MUpy>> MH MapasiesbHy1o ei 000- 
POHHTeJIBHYIO T0310 B OOpaTHOM HalipaBsIeHHu. 

8. CyllecTByeT pa3HHlla MexK TY «MOJepHHCTCKHMH TMOAXOaMy», B 
TOH WIM HHO CTemeHH CPOPMUPOBaHHbIMN TOA BIIMAHHeEM MOJep- 
Hu3Ma, H TOrO, YTO MbI Ha3bIBAeM «IIOCTMOJeCpHHCTCKHMM TOWX0- 
jamu K UcnamMckomy paBy, Ha KOTOpble Tak WIM HHave TOBIIMAIAa 
IOCTMOJ{epHHCTCcKad Teopus/puoOcopus. 

Jlanee mpeyyioxeHa KiaccupukallHA COBPeMCHHBIX WKOI/Teopuit 
Ucnamckoro papa, UCXOA M3 pxAfa aclieKTOB, B TOM 4MCIIe «CTeIeHH 
aBTOpHTeTa» H HCTOUHHKOB TipaBa. CreyzyrouMii pa3yesl Mbl HayHeM C 
OOBACHCHHA ITHX ACIICKTOB. 


5.2. IIPEQJIATAEMAA KJTACCH®HKATHA 


Cmenenu dokazamenbnocmu 

3HayHTeIbHad JOJIA MOJIEMUKH, Kacarolleicad OCHOBHBIX MosI0%Ke- 
HHH WcaMa, JexKHT B OOMaCTH JIerMTHMHOCTH WIM WOKa3aTesIbHOCTH 
(xyoorcorcuua), TOUHee JIBYX ee cTereHei: aBTOPHTeT- 
HbIi/HaexHbIM/OKa3aHHblit (xyoorcotca) u HelpaBomep- 
HbIi/HeHaexKHbIM/aOcouIOTHO OTBepraeMbI (6amumb). Xyoocorca ABIA- 
eTCA OKa3aTeIbHOM Oa30i MOcTaHOBJIeHHA, TOra Kak TIpH3HaHue o0- 
Bola «Oamulb» 3HAYUT, YTO OH HE MOXET CIyKUTb OKA3aTeIbCTBOM HU 
IIpH KakuX OOCTOATEIBCTBAX, HU 3TO NIPHHUMMHaIbHBIM Borpoc. IIpume- 
PaMH MOTYT CJIyYKUTb paOoTbl HMaMOB O HelIpaBOMepHOCTH HeKOTOPbIxX 
JOBOOB HM MeTOOB, Takue Kak «M6mai alb-ucmuxcan» («OmpoBepxe- 
He IIpeqHOYTUTebHOrO pemieHua») uMama at-Haduu, «Mo6mar aiv- 
Kolac» («OMpoBep»KeHHe CyKeCHHA To aHanoruuM») JlaByaa, TpPeXTOMHOe 
counHeHue MOH Taiimun «Moma Kaya aib-qdaiacuda» («Ompopepxe- 
HHe OBOL0B usocodos»), «4omaa am-maeamyp» («OmpoBepxeHnue 
TIpocwaBsIeHHbIX XayucoB») Moun ap-Papanyu, «bymaan ailb-Kumba» 
(«Onposep>xkeHue xumuv») MOH amb-Kaituma u 1.0. Cxema 5.2. wuiroct- 
pupyeT 9Ty MonyiaApHyio OuHapHyio KilaccudukalMIo oKazaTeIbHON 
0a3BI. 

B HeKOTOpBIX CiIydatxX TWpaBOBebI pa3HbIX IWIKOJ CCbIIaIOTCA Ha 
JOBOAbI, HE HMeFOWIMe MpAMOM MW OAHO3HAYHOM WOKa3aTeIbHOW CHIBI, a 
ABJIAIOU[MCCA TOUIbKO «BCIOMOFaTeJIbHbIM JJOBONOM> (Ju alb-ucmu Hac). 
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OTa cTelMeHb JOKa3aTeIbHOCTH JOCTATOYHA JIA “OMOMHUTebHOTO MOL- 
TBeEPK CHUA», HO TAKOM JOBOZ He MOXEeT ObITh «xydIco21Ca» CaM I10 ceOe. 


xyoncuca | b6amuib 


Cxema 5.2. Tpaduyuonno OoKa3amenecmed/ap2yMeHMbI PAaz0eNAIOMCA Ha 
O6e Kamezopuu: HAadeHCHDoIe (xVOICIICa) U HEcocmosMebHoble (6amuLb). 


Hanpumep, am-Iadun canta HeoKOHYeHHbIe coobOmeHHA (wapa- 
cul) oT VW6n amp-MycaiiOa TpvemsieMbIMH B KayecTBe «OJ-TBepxK1al0- 
Wero CBUeTeIbCTBa» (ucmu Hac), a He MOTOMY 4TO TIpH3HaBall UX TOJI- 
HOCTBIO IIpaBOMepHBIMH (xydocotca) Camu 110 ceOe (cxema 5.3.). [paBo- 
BeJbI, OCOOCHHO WaPHHTCKOM MWIKOJIbI, IPH3HaIOT Ha ypOBHe ucmu ‘Hac 
MHO%KECCTBO JOBOOB, TAKHX KaK «IIPHMeHeHHe HaHMeHbIUeH Mepbl»> (ab- 
ax3 Ou-akall Ma Kull), «Ta4HOe BHYIIeHHe» (ab-ubxXam), «MoO-pa3syMe- 
BaeMOe KOHTCKCTOM)>) (Ouwla1a AC-Culiak) U «IpOAMKTOBaHHOe IpeocTo- 
POXKHOCTHIO»> (azb-uxmuam). O{HaKO MHO%KeCTBO TpaBOBbIX JOBOOB, 
IIPHHHMaeMBIX COBPeMeHHbIMH TeopHamMu Vcsamckoro mpaBa, paHee 
CUHTAIHCh “OPHIMHAJIbHEIMM», a 3ATeM TepelIM Ha YPOBCHb «BCIIOMO- 
TaTeJIbHbIX» (ucmu Hac). 


xyoucaca |ucmu’Hac| bamuib 


Cxema 5.3. Tlodmeepacoarowue ceudemenbcmea (ucmu’Hac) AelAIoOmMcA 
NPOMEHCYMOYHbIM YPOBHEM XyOICHCUUA, KOMOPbIIL NOABIAEMCA 6 HEKO- 
MOPbIX NOCMAHOGBIEHUAX. 


B HeKOTOpBIX CLyYaAX K aATaM WIM xayjucaM IIpHMeHAeTCA MeTOL 
«ma’euilb» (OYKBaIbHO, WHTepipetayuu). B HaliemM mMoHMMaHHH, 
ma’6ullb ITO CKOpee “PeHHTeplipeTallus», MOCKOIbKy 3TO BCerya HHTep- 
TipeTauuaA, OTIMGAIOWaicA OT MIPHBBIMHBIX, TpesaraeMbix B OOBIMHBIX 
cBoyax ToKOBaHHH. IIpaBoBeybI CUMTAaIOT ma’éeub TIpaBOMOYHbIM TIpH 
COOMOJCHHM pila yCIOBHU, KOTOpbIe a3-3apKallH MOAITORKMI Cieyto- 
IMM 00pa30m: 

1. Ecou tTa’Buyib He MpOTHBOpeyHT JIMHTBUCTH4YeCKHM IIpaBHsiaM 
apaOcKOro A3bIKa; 

2. ECM OH He IIpOTHBOpeyHT HOPMaTHBHOMY/OOWeIpHHATOMY yIIOT- 
peOseHHt0 B apaOcKOM A3bIKe; 

3. eCIM OH He MpOTHBOpeyHT OCHOBHEIM IpHHuunam McnamcKoro 
lipapa. 

OOnMHO ma’euilb Toypa3syMeBaeT olpeyeseHHoe orpaHHueHue 
CMBICIa (maxcuc). Hatipumep, WaduuTbI MOCTAaHOBUMJIN, YTO 3aKAT MO2KHO 
BbIMIa4HBaTb OBOWAaMH, HECMOTPA Ha XaHC: “HET MMJIOCTBIHM (cadaKa) 
OBOLIaMH»>. OHM PeHHTeplipeTHpOBaIIM COBO «CaadaKa», OT PaHH4UB ero 
OOpOBOBHOM MHMJIOCTHIHeM BMecTO OOs3aTebHOM (3axam). Takum oO- 
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pa30M, ITOT PeHHTeplpeTHpoOBaHHbI TOBO ABIIAeTCA «“MYaBBalIb»> H He 
WOCTHTaeT ypoBHA xydococa (cxema 5.4). 


Cxema 5.4. Ta’eute — ypoéeHb xydotcoculia meocoy xydoIcoca U UC- 
mu Hac. 


Vinorga mpaBopeybl BbICKa3bIBasIM COMHCHHA B JOBONaX, HO TAK, 
4TO 9TO He JHCKpeHTUPOBAaIO UX MOJHOCTbIO, KaK IPH OOBIMHOM (Ou- 
HapHoM) mogxoge. Jia sTOrO OHH TOUb30BaIMCb BbIPAKeHHAMH «uxu 
wiau) (B HEM eCTb HeYTO HellpaBusIbHoe) WIM «q@uxu maema3/xadwua» (B 
HeM eCTb H3baH). Hanmpumep, ab-JlakHaBi ajib-XaHadu MOb30BalICA 
9THM BbIPaKeHHeM JIA KPHTHKH MeTOJa CBOeH WIKOJIbI B Cyry4ae MpOoTH- 
BOTIOJIOKHBIX COOOMICHHM (alb-myma’apudam) OTaBaTb TpeyqnWouTenue 
OTMeHe (aH-Hacx) Haji IpHMUpeHHeM (ab-d2Icam’). 


xyoncoca | My'aeealb | ucmu’Hac |d@uxu wau’| 6amulb 


Cxema 5.5. ®uxu wau’ — 3mo nezHauUMebHaA KpumuKa mMedcoy UuCc- 
mu’Hac u 6ymaaH. 


OyHako c HeyjaBHHx Mop B oOsactH Mcnamckoro mpaBa cTaliM m0- 
IIyJIAPHBIMH [Ba HOBbIX THIa mda ’euUb, A VMCHHO, allosloreTH4eckas pe- 
WHTeplipetalua UW palMKasibHad penntTepmpetauua. Anmomore-Tu4ec- 
kas/OlpaBlaTesIbHad WHTeplipetTalua BBOAHT «pa3yMHble MosCHeHHA 
TPayMUMOHHIX TpeqincaHni, BOCIpMHHMaIOlIMXxcA Kak IIpoTHBOpeya- 
Ie 30paBOMy CMBICJIy WIM IPHHATOMY MOBeeHHIO, HU He Mpenouaraer 
HMKaKHX W3MeHeHHM CaMoro TipeawmMcaHud Ha WpakTHYyecKOM ypoBHe. B 
KayeCcTBe IIPHMepOB MOXKHO IIpHBeCTH peHHTepliperalH1o WouMraMuH, oO 
KOTOpOH yMOMHHaeTca B ate 4:3, B TOM CMBICJIe, YTO OHA 3atyMaHa Kak 
pellieHve mpoOseMbI «tIpHpoOAHOTO» KOM4eCTBeEHHOTO AHCOasaHca MexK- 
AY MYKYMHaMH MW *KeHWMHamu. PeuntTepupetraunua asta 2:282, KOTOpbIi 
IIpHpaBHUBaeT CBUCTCJIbCTBO MYXKYHHBI K CBHUJCTCJIBCTBY JBYX 2KCHIIMH 
OObBACHACT, YTO TO «IVI IpaBOBbIX CHCTeM, BOBCe He IIPHHMMAarOLHx 
CBHJ[CTCJIBCTB X2KCHINMH» WIM YTO STOT MIPHHUMIM WpHMeHAeTCA «MCKIIIO- 
YUTeJIbHO JIA XO3AMCTBCHHBIX CeOK». PeuntTepmperaiua ata 4:34, B 
KOTOPOM YIIOMHMHaeTca 0 TeyIeCHOM Haka3aHuu (dap6) 2%KeHUIMH, rylacut, 
4TO «Haka3aHWe pa3pellieHO TOJIbKO MasOUKON AJId YHCTKM 3y00B». C 
pyro CTOPOHbI, pawWKasIbHbie peHHTeplipeTaluun He MpoTHBOpeyaT 
BO3MO2%KHBIM CJIOBAPHbIM 3HA4eCHHAM CJIOB, B COOTBETCTBHH C YeM TIpaBo- 
BeJbI JOMycKaroT MpHeMsIeMble MHTeplipeTauMn. OHaKO BOIIpeKH pa3- 
PellleHHOMY IIpaBoBeaMH, 3TH TOKOBAHMA OecripelleqeHTHbIM OOpa30M 
IIPOTHBOpeyaT IIPHBbIYHOMY HCTIOb30BaHHIO CJIOB B apaOCKOM 4A3bIKe. 
Tak, eCJIM TOBOPHTE O BBILLIeIpHBeCHHBIX IIpHMepax, TO payMKasIbHBIe 
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peuutepuipetaunn asta 4:3 riacat, uro nouMramua B UcnamcKom pape 
orpaHvyeHa pa3peleCHHeM %KCHUTbCA TOJIbKO Ha BAOBaX. TOUHO TaK 2Ke 
aiT 2:282 0 CBUeTeIbCTBe %KCHIIMH OOBACHAIOT KHCTOPH4eCKMMH IIpak- 
THYeCKUMH CoooOpaxeHHamu». Ast 4:34, paspemlarolmMit TeslecHbIe Haka- 
3aHHA (OapO) %KeHUIMH TOJIKYIOT Tak, YTO OH COepxKUT MeTapopuyeckHit 
CMBICJI H WOApasyMeBaeT pas3HOBHAHOCTh HacTaBlIeHHA (Oap6 ajlb-MUuca). 
Ha cxeme 5.6 IIpHBeeHbI BCe BbILeCYNOMAHYTbIC «CTEHeCHH JOKa3aTesIb- 
HOCTHD». 


TlogrBepxx- He3Haun- 
Amosiore- 


Payukalib- TlomHoe 
J\oxa3a- VUntepmipe- Haroue TevIbHaA 
THyeCKaA Has orpoBep2Ke- 


peuntepn- Hue 
peTauua (6amunb) 


TCJIBCTBAa TaunAa CBUJIC- KpHTHKa 


MHTepripe- 


(xyootcoHca) canae 


(uy ’aeea.b) TembcTBa | (duxu wau’) 
(ucmu Hac) 


Cxema 5.6. Ima kunuza npednazaem namb OonojHUMeoHbIx ypo6Hell 
«OoKkazamelbHocmu» Mex#COY «OOKAZAMeIbCMBOM) U «HECOCMOA-Melb- 
HbIM ap2yMeHmom». 


Kak moscHseTca BO 2-H rilaBe, MHOTOaCIICKTHbIM CHCTeEMHBIM NOL- 
XO, Mospa3syMeBaeT Tepexoy OT OOBIHHOM OuHAapHO KaTeropH3aluu K 
MHOrocTyneHyaToH KaTeropu3anuH. Takum oOpa30M, B COOTBeETCTBHH C 
CHCTCMHBIM IIOJXOJOM, BepHee lpeCTaBHTb BBILMeMpHBeeHHy!0 KaTe- 
TOpH3alvI0 B BUe OTKPbITOM WikasIbl KaTeropHii, a He B Bue Hadopa 
B3aKPBITbIX A4YeeK, KaK Ha cxemMe 5.6. IIpakruyueckoe mpeHmMyLyecTBO 
«cHieKTpa»» — 9TO OTKPBITOCTh UM paciiupeHue rpayanuu xydococuua 
M@*K]Yy lpeCTaBJIeCHHbIMH KaTeropHamu. Ha cxeme 5.7. MpOWJWIKOCT-pH- 
POBaHO Moe BHAeHHe pa3HbIXx cTelleHeli xyOscoculia Kak HelIpepbIBHOTO 
CleKTpa Me@x*KY OKa3aTeIbCTBOM (xyOoc2ICa) WU MONHbIM OMpoBepxKe- 
HHeM/TIPH3HaHHeM HeeHCTBUTeIBHBIM (6amub). 


HanpaB.ienne CHW>KeHHA XydscoICUuuA ——> 


He3Haun- 
TlogTBepxx- 
Amiomore- TejIbHaa Paqukalib- TlomHoe 
Jloxa3a- Vutepmpe- aromHe 
THYeCcKaa KpHTHka Haa ompoBepxxKe- 


TelIbCTBa Tala cBHye- 
HHTeplipe- : (puxu peHHTepii- Hie 
(xvootcotca) (uy’ae6anb) —_‘TelIbCTBa j - 
mau’) petalna (6amunb) 


Tala : 
(ucmu Hac) 


Cxema 5.7. Muozo3vauneli cnekmp xydorcocuua om «OoKazamelbcmea» 
00 «onposepHceHuA». 


Coepemennole «ucmounuku» Hcnamckozo npaea 

B 4-1 rape MbI BKpaTWe yMOMMHaIM TpayMIMOHHbIe UCTOU- 
HHKH/OBoOAbI McnamcKoro pasa, 9To Kopan, cyHHa, corsiacwe y4eHbIx, 
aHaylorMa, HHTepec, MpaBoBoe MpemMouTeHve, OObmaii, MHeHHe HMama, 
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MHeHHe CHOABMKHHKa HW Tpe3yMIUMHA HeH3MeCHHOCTH. OyHaKO coBpe- 
MeHHbIe TeopHu VcsamMckoro mpaBa MpuBOAAT WHO Hadop UucTOUHH- 
KOB/JJOBOJOB, KOTOPbIe MBI MOMbITAeMCA HACHTHPUUMPOBATS B ITOM TO]- 
pa3yesle, OCHOBBIBaACh Ha HCCIeOBaHHU OObIUOTO YMCA COBPeEMeCHHbIX 
yINOMMHaHHit, B TOM 4MCIe TeX, TO YIOMAHYTHI B 3AMeC4AHMAX UH WOACHE- 
HMAX K STO TlaBe. 

CosBpeMeHHBIe paBOBebl, B OCHOBHOM, CCbIIaIOTCA Ha asTbI Ko- 
pana, xagquctr IIpopoka u mpaBoBbie TOCTaHOBJIeHHA TpayMUMOHHBIX 
wkon Vcnamckoro papa. OyHaKo BOcIIpHaTHe TONKOBaHHH Kopaua, 
COOPHHKOB XaJIMCOB V pa3JIM4HbIX TOCTAaHOBJICHHH, W3aHHbIX IpaBo- 
BbIMH WIKOIaMH, POPMUpyeTca TO BIMAHHeM JOCTYIMHOCTH OpHrHHalb- 
HbIX COUMHCHHM. XX BeK OTMCYCH H31aTeIbCKUM OYMOM, B TOM 4HCIe, 4 
apaOckux KHur 10 Mcnamckomy mpapy ero ucTouHHKaM. V3yqaTesBcTBa, 
B 4acTHOCTH B belipyre uw Kanupe, u3qatoT HM paclIpOCTpaHALOT TeKCTHI, 
paHee JOCTYIHbIe JIMMIb YYCHbIM HM CTYCHTaM TpaHIUMOHHbIX BbICLIMX 
HCIaMCKHX y4eOuHbIx 3aBeeHHi. OHAKO TOMHMO TOFO, ATO MOAOOp py- 
KonMceH 3aBHcesl OT MpOrpaMMbI 3THX 3aBeAeHH, OH OBI OrpanvueH 
aCCOPTHMCHTOM, HasIM4eCTBYIOLIMM B OuOMOTeKaXx. C HeEKOTOpBIX Top K 
pactipocTpaHeHHto HM TOMyIApH3alHH Takoli WMTepatypbl mpucoexMHH- 
JIMCb MHO2KECTBO MCIaMCKHX BeO-calTOB HM KOMIIaHHi 0 BbIITycKy Tpor- 
pamMMuoro oOecrieueHua. bosee Toro, W34aTeIbCTBO PyKOMIMcel cTaHO- 
BHTCA OJHUM U3 HalipaBsleHHi }OPHAM4YeECKOTO MOCMeAMMIOMHOTO OOpa- 
30BaHHA B HCJIaMCKHX YHMBepcuTeTax HU pyrux y4eOHbIX 3aBeeHHAX, 
rye WpenosaroTca UCaMCKHe HayKH. 

Y Hac HeT BO3MOXKHOCTH aTb oO030p BCeX 3jaH- 
HbIX/HalledaTaHHbIx PyKonucel, OTHOCAINMXCcA K WucuuMnIMHe «Mcramc- 
Koe l1paBo». TeM He MeHee, 4acToe MocelljeHHe YHHBepcuTeTCKHXx OnO- 
JIMOTCK, KHWKHBIX APMAPOK HV V31aTebCKHX JOMOB B pa3HbIxX CTpaHax, 
I1O3BOJIA€T MHe€ Ha3BaTb HMeHa OCHOBHBIX YYCHBIX/TIpaBoBeyoB 2-12 cTo- 
JIeTHH XUJDKPbI, YbH TCKCTbI 3ajalOT TOH HbIHeIWHHX HCCIeqOBaHui B 
oOnactu Ucnamckoro paBa HM JMKTYIOT BOCIIPHATHE Tako MTepaTypbEl. 
B mepeuHe IpHCyTCTBYHOT HMeHa YYCHBIX pa3JIM4HBIX WKOJI pasa, cie- 
IHaIM3NpOBaBLIMXCA Ha TaKHX JMCIMIIMHAaX, Kak Tacup, xayMcoBere- 
Hue, (PUKX H VCyilb GJlb-G(uKx. 

1. Tadcup usu TomkoBanue Kopana. Ceroqua caMbie H3BeCTHbIe My- 

(pacupsl pa3IM4HEIx wKON 9TO M6u Kacup, at-Tadapu, amb-baiiya- 

BH, a3-3aMaxilapui, ap-Pa3nu, am-Ulankutu, amb-barapu, Ady ac- 

Cayn, ac-Caayu, aH-Hacadu, at-TaOta6a’n, amb-Kymmnu, at-Tycn, 

Camp amb-Mytasmxuu, atb-Baxngu, ac-CaammOu, ac-CytorTu, asib- 

Kypty6u, amb-Asycn, ac-CamMapkaHyu, ab-Kamann, amb-J>KaHa- 

ou3u, AOnyi-J>Kadbap, ac-Camann, ac-Canann, M60n Taiimua, atu- 

IWaykann, amb-Mapapyu, astb-XaOpu, ab-Kydu, asb-Xapsapn, 

Urdum, ab-Xavwn. 

2. CoOpanna xagucos. Cambie MomnyiapHble COCTaBHTeIM KAaHOHHYeC- 

KHX CBOJOB Xa{HCoB, IpHHaexalljHe K pa3HbIM IpaBOBbIM LIKO- 
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yiaM: ajib-byxapu, Mycium, ab-Xaxum, W60n amp-Jp>xapya, Won 

Xu66an, MOn Xy3aiima, amb-baitxakn, an-Haca’u, Ady Jlaya, Won 

Maypxa, at-Tupmu3u, aq-JJapkyTHu, at-Jjapamu, Von babasaiix, 

at-TaxHaspu, Masux, am-Iadbu’u, AOy Xannda, AOnzyn-Pa33ak, 

at-TaOapn, at-Tadapann, W0n Aby-laiitOax, anb-ba33ap, ap-Padn’ 
vu0uH Xaon0, anb-KyMHn, altb-Mamxincn, alb-‘ AMMJIM. 
3. DuKx U ycyib. CaMble W3BECTHbIe MpaBOBebI COOTBETCTBYIOINIMX 

IUKOJ papa, Ubu COUMHeHHA ceif4ac CUMTaIOTCA «yyeOHHKaMH)) 

JIA W3Y4CHHA ITUX IKON. 

(a) Xanaputckui ma3xa0: AOy Xanuda, Ady lOcyd, Moxammay 
WOH ajIb-XacaH, ac-Capxacn, alb-ba3qasu, WOH Hymxaiim, ap-Pa3n, altb- 
Mepraiianu, amb-Kacanu, a3-3aiisa’u, ac-CamapkaHyu, at-TaxaBu, ac- 
Cusacu, WOH Myca, anb-JIakHasu, Wlaitxu3anax, WOu anb-Xymam, M60n 
‘AOMQHH. 

(6) Masmxkutcknit Ma3xa0: Mammx, WOH Baxo, Caxuyu, V6OH amp- 
Apaou, amb-Kapadu, amb-Mappak, ab-AOgapu, ac-Cama6n, amb-Kaiipa- 
BaHu, ajib-lupHatu, WOn Aogzyn-bapp, anb-Kypau, anb-Anasn, Wu 
Pym, amb-Latn6n, ay-JjJapyup, W0On Dapxyn, amb-Xapwim, ab-Banuta- 
pucn, am-Ila3umn, ac-Cynycn. 

(B) XaHOanutTcKHit Ma3xa0: WOH XanOan, amb-Mapsa3u, astb-Xa- 
nan, WOH Taiimusa, W0n anp-Katium, at-Tydu, WOun Pamxad, WOu anp- 
Jlaxxam, Won barra, anb-Mupyasu, ab-baxpatu, amb-Makxgucu, Won 
Mydux, Won Kyyama, asb-barapu, a3-3apKatiM, astb-Mappa3n, asib- 
Ba’ sn, ayib-XapKu. 

(r) 3aiqutTcKuit Ma3xa0: 3aiin, Amb-Bacutu, M6n a3-3a0apKan, NOn 
My3axum, Axmay Mon Vca, amp-Kacum, amb-Xagu, WOH Vcxak, alb- 
Aucu, W0n amb-Myptaga, Won Myra, u, c HegaBHux mop, aut-LLas- 
KaHu. 

(a) MoOagurcKnit Ma3xa0: J>xaOup uOu 3aiin, anb-bycaugu, Urdu, 
Asb-baxnapn, Won Jbxa’dap, amb-Xapapn, ac-Camumu, att-[amaxn, 
amb-Aytaon, aiu-[axkcn. 

(e) JpxabaputcKnit ma3xa0: Jbxa’dap, amb-Kumunu, U0n baba- 
Balix, M0u Kapsapaiix, M0n anb-Jpxynalin, ac-Canyk, amb-Mydung, asb- 
Myptaya, at-Tycu, alb-XyTu, alb-XacaH aJib-XWIM, alib-MyxakKuk 
ayIb-XWWIM, alib-Mytaxxap asib-Xuswiu, amb-‘Amusm, at-TaOta6an, altb- 
Haypxadu. 

(xx) Waduutcknit ma3xa0: Am-IHWadu’n, anp-Kaddanp am-Wamn, 
anb-J>KyBainHu, atb-la3amu, asb-Mapapyu, am-WInpounu, anb-Daiipy- 
3a0aqu, ac-CaHaHn, ajb-HapaBn, aib-Xay{paMu, asib-Xalicamn, astb-buy- 
»aupMH, all-lIupa3u, WOH ac-Canax, amb-Ancapn, W6n Pacnan, arb- 
Cy6xun, KanityOu, “Ymaiipax, ap-Paman. 

(3) 3axuputcKni Ma3xa0: JlaBya, W0u Xa3m. 

(e) Myta3usutckuit ma3xa0: AOgzyn-J>Kad0ap, amb-baypxu, Ady 
alb-XyceliH altb-bacpu, AOy XawimmM, asb-Ka’aon, ab-Jp>xyO0a’n, VOu 
Xasay, atb-Ha33am, MOH amb-Xy3ann, AOy Mycuun. 
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Kpome Toro, B XX Beke ObIIO HalIMcaHO MHOXKCCTBO Hay4HBIX Tpy- 
JOB WM TCKCTOB Ha BCe€X H3BECTHBIX A3bIKAX 10 BOIMPOCaM, CBA3AHHBIX C 
VUcnamckum mpapom. ABtopsi/NccieqoBaTeH MIpuaroT BbILIe-lepe4nc- 
JICHHBIM KJIaCCHKaM HCIaMCKOrO TipaBoBeyeHHA H UX padoTamM pa3zIH4- 
Hbie CTCMeCHH ABTOPUTETHOCTH: OT «xyOoCoHCUUa) NO «pajH-KasIbHOW KpH- 
THKYD». 

Ilomumo 9Toro cuHMTaeTCA, 4YTO HeKOTOpble Wpyrve «MCTOUHHKH 
lipaBa» oONaqaroT «“OKazaTebHON CHO» CaM 110 cee. OTO BBICIUIMe 
IIPHHUHIMbl WH MHTePechl, «PalMOHAJIbHbIe» OBObI, COBPCMeCHHBbIe YHH- 
BepCaJIbHbIe WEHHOCTH H pasa. 

CopspeMeHHbIe HcTOUHHKH Mciamckoro UpaBa (B CIeXyIOWeM MOL- 
pa3yene OyfeT MoKa3aHO, YTO B paMKaXx pa3JIM4HbIX TeEOPeTHYCCKHX MOJ- 
XOJOB 9THM HCTOUHHKaM IIpHarwoTca pa3sHble CTeleHH ABTOPHTeTHOC- 
TH/}OKa3aTesIbHOCTH): 

1. Aatst Kopana, oObmHO HHTeplipeTupyeMbIe B COOTBETCTBHH C OF- 
HUM V3 BbIMeTepedHCsIeHHBIX Ta:cupos. 

2. Xayucsi IIpopoka, oObl4HO WMTHPyeMble 110 OHOMY M3 BbIiLelMepe- 
YUCIICHHBIX COOPHHKOB. 

3. Bice untepecsr Mcama (macaiux), u3BiIeqeHHbIe U3 Kopana u 
XaJIMCOB, O 4M FOBOpHTcs B 1-H ruaBe. 

4. I[paBopble NocTaHOBJICHHA TpaqMUMOHHBIX WKO McnamcKkoro mpa- 
Ba, COOTBCTCTBYIOLMMe MHCHHIO T1paBOBeOB JaHHbIX WIKOJI, HMeHa 
KOTOPBIX He€pe4HCJICHBI BBILLE. 

5. «PalMOHaJIbHble> JOBObI, WIM pallwOHaIH3M, YTO MOXKeT O3HadaTb 
pa3Hble Bel. OWHaKO OOUIei 4YepTOH BCex «pal[MOHAJIbHBIX» J0- 
BOOB ABJIACTCA TO, UTO BCe OHH ONMparoTcaA Ha YMCTO YesOBEeUeC- 
KHe CyXKeHHA, a He Ha BHELIHHe (OOxKeCTBCHHbIC) HCTOUHHKH 3Ha- 
Hu. 

6. CoBpeMeHHble WeHHOCTH, MIpeHMyLeCTBCHHO TepeuHCJICHHBIe BO 
BceoOue Aekiapaluu WpaB 4eOBeKa HM CXOKUX MeX*KAy-Hapos- 
HbIX HW HalMOHAJIbHBIX JeKapaluAax. 

Cxema 5.8 ujrocTpupyeT Hallie mpeyzctaBlleHue 00 3THX HCTOUHH- 
Kax Kak O pelipe3seHTallHu YeOBeYecKOrO OLbITa HOO HHCHOCcIaHHOTO 
3HaHHA. AaTbI KopaHa HaxOJATCA Ha T1paBOM Kpato LIKaJIbl, HECMOTpA Ha 
TO, 4YTO UX TOJIKOBAaHHe — 3TO MPOAYKT YeIOBeEYeCKOFO OLbITa, YTO OUe- 
BHAHO 3 JMCHMIIMHbI «madcup». Xayucsi IIpopoka mo HamMepeHuto 
BapbUpyloTCA OT K4HCTOM Mepeqayn NOCIAHHA» LO K“HHCTO YeMOBEYECKUX 
CWKICHHM», O60 BCeEM STOM perb MoM AeT B CleAyrouleli rmaBe. Mntepecsi 
OTpaxkaroT IipeCTaBJIeHHe YeJIOBeKa O BbICLUMX WeIAX OTKPpOBeHHA. Kpo- 
Me Toro, B 1-if rmaBe MbI OOBACHHIIM, YTO TO, UTO KOHKPeTH3alluA MHTe- 
pecoB, 3aBHCHT OT MHPOBO33peHHA KaxKOrO lOpucta U Wes pedopMEl. 
IlocraHoBIeHHA TIpaBOBeOB, NpHHaNex*Kalux K TpayHUMOHHBIM Ma3xa- 
6aM — 9TO NpaBoBble MHeHuA (@ameol), UMeIOWIMe OlpeeseHHbIM Teo- 
rpapuyecknit u ucTOopHyeckHii KOHTeKCTbI. TakuM oOOpa30M, 10 9TOM 
UIKayie BUHO, 4YTO OHH OIMKeE K «4eEJIOBCUCCKOMY OTIbITy», HeKeH K 
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«OTKPOBCHHIO». To, B EM MYyCYJIbMaHe BHAT «pa3yMHylo HOpMy»> — 
9TO BbIPaxKeHHe YeIOBeCYECKOTO OMIbITA, WYCTb Wake OTYACTH OHO ciop- 
MHpOBaHO TOMYIAPHBIMM TpeyctaBseHHamu oO ucmame. VU, Hakonell, 
IIOJIMTHKM COCTABIIAIOT COBPeMCHHBIe AekKlapalluu BCeOOMMX WpaB 4es0- 
BeKa, UTOOBI COXpaHHTb «OCTOHHCTBO, MIpucylee BCeM JOAM»>. Takum 
o6pa30M, B 9THX AeklapaluAax MpecTaBleH MpeeubHbI denoBeyeckuli 
OlbIT 3aKOHOTBOpYeCcTBAa. HekoTopbile COBpeMeHHbIe HCMaMCKHe y4eHBIe 
C4MTAIOT HX CaMbIMH JIEeTHTHMHBIMM MCTOUHHKaMH McsamcKoro mpaBa Ha 
CeroqHAMHHH TeHb. OO sTHX HCTOUHHKAX MbI MOApOOHeEe MOrOBOpHM B 
CE NYIOWUX NOApa3qewax. 


UenopeyecKHl ONbIT OrkposBenne 


TloctaHos- 
CoppeMeH- 
leHHA 


HBIe PatwoHasib- Bricmme IIpopoueckaa ASTI 
a HWHOH- aS Z 
I€HHOCTH H HOCTB ™P qemH/Onaro TpaqHuHA Kopana 


HBIX 
mipapa 
Ma3xa606 


Cxema 5.8. Muozosnauneiu cnekmp ucmounuKoe 6 U3MepeHUU «4Ee06e- 
y4ecKUuu ONbIM» — «OmKpoBeHue». 


Coepemennole «mendenyuu» 6 UclamcKou lopucnpydenuuu 

Ha cxeme 5.9 v300paxeHa ABYXBeKTOpHad KilaccHukala, WI- 
JIOCTpHpyrollad COBpeMeHHbIe HCTOUHHKM Mcyamckoro lpaBa i pa3sIH4y- 
HbIe YpOBHU TpHyaBaeMou HM aBTopuTeTHOCTH. MHbIMM CJIOBaMH, adTaM 
Kopana, xaqucam IIpopoka, 1paBoBbIM pelieHHAM TpaMUMOHHBIX LWIKOII 
Ucnamckoro pasa, BbICLHIMM IellaM/HHTepecaM UciIaMa, pal[HOHasIM3My, 
COBPeMeCHHBIM LCHHOCTAM IIpHaeTcaA OlpeweueHHadA CTeHeHb OKa3a- 
TCJIbHOCTH OT «xyO2CIHCa» (TOKA3aTeIbCTBO) NO «Oymian» (payuKasIbHo 
OTBepraeMBIil), BKIIOUad Pa3/IM4Hble CTeMeHH TOIKOBaHHA HW KpuTuKH. Ha 
9TOM MIOCKOCTH MbI OOO3HAYHIM TPH BeAYWIMX “TeHeCHUMM», HadsOWa- 
FOLWHeCA B COBPeMeCHHBIX Teopuax Uciamckoro paBa, a MMCHHO, Tpayi- 
IMOHAIH3M, MOJepHH3M MH MOCTMOJepHH3M. Tvmore3bl, OTCTAaMBaeMBIe 
9THMHU TeCHCHUMAMH, OTMCYCHbI Ha TWIOCKOCTH 93JIMNCaMH. 3a 3THMH 
TCHACHUMAMH HeOOs3aTeIbHO CTOAT KOHKPeTHBIe WIKOJIbI C UETKHMH TeO- 
PHAMM WIM KOHKpeTHbIe yueHble/HMcceqoBaTesIM, Tak Kak TMoceqHHe 
YacTO MCHAIOT B3IJIAbI H MOryT MOWepxKMBaTb pa3Hble TeHCHUMH B 
pa3Hoe BpeMA HM B 3aBHCHMOCTH OT paccMaTpHBaeMOl TeMBI. 

Ilepeceyenue 9dJIMMICOB O3Ha4aeT CXOACTBO MNO3HUMH UW OBOAOB. 
Ero MO%KHO 3aMCTHTb y YYCHbIX COBCPIICHHO pa3HbIx No3sHyHH. Hanpu- 
Mep, TpaqHUMOHAIMCTbI H MOCTMOJeEpHHCTHI OMepHpylOT OJMHAKOBbIMH 
TOHATHAMH «AHTHeEBPOLeHTpH3M», “AaHTHpalHoHaH3M», «aHTHIeJIe- 
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HallpaBJICHHOCTb». TpaMUMOHasIMCTbI H MOJIEPHHCTH! HCIIOIb3YIOT CXO- 
%*KMe «allouloreTH4ecKHe PeHHTeplpeTalyuM» KAaHOHHYeCKHX TeKCTOB H 
MOCTaHOBJICHHH TpaqHUMOHHBIX .va3xabo06. TOUHO Tak Ke MOJEPHHCTHI U 
MOCTMOJ{CpHHCTHI HepeKO OMMparoTca Ha OYKBaJIbHBIM CMBICII ITHX TeK- 
CTOB KaK Ha «BCIIOMOraTeJIbHEIM OBO» WIM Ha NIPHHUMM «AcTOpHy- 
HOCTH) JIA paqWKasIbHOM KPHTHKM MCaMCKHX paBoBbIx wKo. MU tax 
qasiee. 


JloKa3aTesIbCTBO 
(xydotcotca) 


AnosloreTu4eckaa 
HHTepnpeTalia 


Penutepmpetanna 


TlogaepxxuBaro- 
me 
CBHeTeIbCTBA 


He3HauitesIbHat 
KputHka 


PanukambHast 
penutepnpetamia 


PaqukasibHast 
KpHTuKa 


Cospe- Pemenna 
MeHHBIe ~=© ParmwonHa- = Tpaiui- 
I@HHOC- JIbHOCTh I{HOHHBIX 

TH/Tpapa ma3xa6o6e 


Bricume = [Ipopo- 
esH/ yeckat 
Oaro Tpaquuia 


AATBI 
Kopana 


Cxema 5.9. Teyxmepuaa unliocmpayua moeo, 20e Haxodamca npeolaeae- 
Mobile meHOenyuu omHocumenbHo ucmo4unuKoe McaamcKozo npaéea u 
«ypoeHeu ux aeémopumemuHocmu». 


MbI WoslaraeM, 4TO KaxKad 3 BbIMeTepe4MCJICHHBIX TeHeCHuUMK 
ABJIACTCA PC3YJIbTATOM CJIMAHUA MHOKECTBA TeEOPeTHYeCKHX TedeHHH, ee 
nmovKpensarommux. B ciexyroujux Tpex mospa3qewax MbI WoypooHee 0- 
TOBOPHM O TeyeHHAX, CPOPMUPOBABINNX TEHACHIUMH TpawqHiWouaH3ma, 
MOJ{epHH3Ma HM MOCTMOJepHi3Ma. 


5.3. TPATHTHOHAJIH3M 


K tTpaqMuMonalmM3My OTHOCATCA HeCKOJIbKO TeYeHHH, oOpattaro- 
IMxXcad K pa3JIM4HbIM MCTOUHHKaM TipaBa Id CaMOOOOCHOBaHHA MINH, 
HallpoTuB, KpuTHKH. MbI Ha30BeM MX CXOaCTHYeCKHH TpaqMUMoHuan3M, 
CxojlacTHYecKHi HeOTpasyMUMOHaIH3M, HeOOyKBaIH3M MH WeOuOrM4ecku- 
OPpHeHTHpOBaHHble Teopun. 
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Cxosacmuyeckull mpaduuuonanu3m 

CxolacTu4eckHi TpaqMuMOHaIHu3M OlMpaeTca Ha MHeHHe KaKO-TO 
oWHOH KaccH4eckoH wKobI McnamMckoro mpaBa (HalipuMep, wWaduuTc- 
KOH, Ma@JIMKUTCKOM, XaHaduTCKOH, xaHOasIMTCKOH, WMMTCKOM uM nOa- 
J{MUTCKOM) Kak Ha POTOBbIM «TEKCT 110 HHTepecyloleMy BOTIpocy» (HaccyH 
qbu ajb-mac’ana). AsTbI u3 Kopana wiM Bepcuu xajjucoB, corsacyto- 
UIMecA C BBIBOJAaMU Ma3xaba, 10 CYTH, CILyKaT y HX «BCIIOMOraTeJIbHbIM 
JOBOJOM» (JIU ailb-ucmu HAC) U OUCH’ PeKO CAMOCTOSATEJIBHBIM JOKa3a- 
TeJIbCTBOM. Korya asT WIM Xa{MC MIpOTHBOPeYNT BEIBOaM .va3xaba, OHU 
peuHtTeplipetupyiotca (uy’aeealb) WIM C4MTaWOTCA «OTMCHCHHbIMM)» 
(tiyHcax), UTOObI BIIMCaTbCA B BbIBOAbI Ma3xaba. CxomacTuueckul Tpa- 
TMUMOHAIH3M JOMycKaeT UKTHXAa TOUbKO IPH yCNOBHM OTCYTCTBHA 
Ooee paHHero MOCTaHOBJICHHA aHHOrTO a3xaba, HU B 9TOM Cllyyae 
HDKTHXa CTPOMTCA Ha aHasIOrMu c OM3KHMM 10 TeMe MOCTaHOBJICHHA- 
MH JJaHHOrO Ma3xa6a, B3ATbIMH V3 JIMTepaTypbI JaHHOW WIKONIBI. 

VinsrocTpaTuBHbIii IpHuMep cxoylacTHYecKOrO TpayqMWMoHaH3Ma — 
9TO QHMIOMHad padoTta 10 PUKXy MOA Ha3sBaHvem «“JIMepcTBO »KeHLIMH 
B VMcnamMckom tpaBe» (Buszatia anb-mapax quilb ailb-qbukx alb-uciaMmu) 
3allMWaBliaica B YHHBepcuTeTe HMeHH HMaMa Cayjja B Op-Puaye. Pa- 
OoTa OTKPbIBaeTCA V310%KCHHCM XaHOaIMTCKOM TpaKTOBKH (TOUHEE, 
TpaxTtosKn Mon Taiimun) xaquca u3 coOpanua byxapn «He mpeycieror 
JOM, KOTOpble BBepAT CBOM esa *XeHUMHe». be3 Womrux oObaAcHeHH 
aBTOp OTBepraeT TpaMUMOHHbIe HW COBPeMeHHbIe BO3paxKeHHA TPOTHB 
xaHOaJIHTCKOM WHTeplipeTaluu aHHOrO xajca, OCHOBAaHHBbIe Ha BIINA- 
HH MOJMTHYECKOO KOHTCKCTAa XajMca, a TaKxKe Ha COMHCHMAX B Hajlexk- 
HOCTH HepeyaTuuka. 3aTeM, MIpoctpaHHo oOcyxWaloTcA BCe BUI U Pop- 
MBI «6U1alA) (STMepCKHX OOA3aHHOCTEM), KOTOPbIe, BO3MO2%KHO, MOTJIa 
Obl BbIMOJHATh %KeHUMHa. UM Bce oH TpH3HaIOTCA IpOTHBOpedalHMU 
3aKOHY, KpoOMe Tpex «IMZepcKHX» pose, a MMCHHO, MpaBO 2%KeHIMHbI 
pacrlop#KaTbcaA CBOHMM JIeHbraMHu, 3aHHMATh OMpeeIeHHble JOJMKHOCTU 
B Cepe OOpa30BaHHA HM MCMIUMHbI HU BO3TaBJIATb %KCHIMH BO BpeMA 
Hama3a. Bce ocTayIbHble JIMJepcKne (PYHKUHH %KCHWIMHBI B OOO Apyroi 
cibepe — colMabHO, MpaBoBoi, NONMTH4eCKOH, opusAMYecKOu, Mequii- 
HOW, IKOHOMHYCCKON, BOCHHOM, OOpa3z0BaTeIbHOM — OOBABIIAJIMCh HeJO- 
IIYCTHMBIMH Cc TOUKH 3peHuad Mcnamckoro mpapa. Muenua, mpeycTaBsieH- 
Hble B JaHHOW padoTe, THIMUYHBI JJId HEKOTOPBIX CTpaH, a B HEKOTOPBIX 
Wake JIerasIM30BaHBbI, H OHM Haryia HO WIUIKOCTpUpytorT, JO Kakoit cTermeHu 
CxXOaCTHYeCKHM TpaqMUMOHaIv3M JasleK OT JOCTWKeHHA Ween cipa- 
BeJJIMBOCTH M paBeHCTBA, BbIXBaTbIBad OTICJIbHbIe XAHCbI M MHCHHA V3 
HCTOpHyeckoro MU reorpauyeckoro KOHTeKCTOB HM paciipocTpaHad HX Ha 
BeCb COBPCMCHHBI MUD. 


161 


JloKa3aTesIbCcTBO 
(xydatcotca) 


AnonoreTHueckat 
HHTeplipetTania Heo6yx- 
BayIH3M 

Penntepnpetanna 


Tlonmep2xnBaro- 
me 
CBU eTeIbCTBAa 


He3HauntembHaa 
KpHTHKa 


PagmkasbHaa ee 
Vineonormuecku- OyK- 
penHtTepmpetania ee 
oplleHTHpoBaHHBbIe BauIH3M 


TeopHn 


PagukaibHat 
KpHTuka 


Coppe- Pemrenua 
MeHHBIe =©Paiona- =—Ss Tpai- 
WeHHOC- JIbHOCTh  UHOHHBIX 

TH/TpaBa Ma3xa6oo06 


Bricume = [Ipopo- 
nesH/ yeckat 
6naro TpanMnia 


ASTI 
Kopana 


Cxema 5.10. Tenoenyuu mpaduyuonanu3ma C mouKu 3peHUuA e20 me4e- 
Huu. 


Cxonacmuyeckul Heompaduyuonanu3m 

CxomlacTu4ecKHH HeEOTpaqHWHOHAIH3M OTKPbIT He TOJIBKO OHO 
IWKOJIe 1paBa B IWlaHe CCbUIKH Ha JeHCTBUTeJIbHbIe PpeleHHA. DTa OTKPHI- 
TOCTb MOXKeT ObITb pa3HOli: OT OTKPbITOCTH BCeM BBILLIeyMOMAHYTbIM 
TIpaBOBbIM LWIKOJIaM, MHCHHAM CIIOJBHKHHKOB MW YYCHBIX, %KHBINMX JO 
(bopMupoBaHna ma3xa60e6, 0 TIPHHATHA MHCHHA TOJIbKO OHO M3 CYyH- 
HHTCKUX WIM WHMTCKHX WKON, WHO00 HOaquToB. I[pu4nHa Toro, 4TO 
HeOTpaMUMOHAaIHCThI HaCTaHBalOT Ha BbIOOpe MHeEHHA OMHOTO ma3zxaba, 
a He CO3J{aIOT HOBBbIM, 3aKJIKOUaeTCA B TOM, 4TO HX IIPHBep2KeHIUb! MOAGH- 
HAIOTCA TIPHHUMIy WOKMbI WIM eCXMHOAyUIHOrO MHeHHA y4eHEIx. He- 
CMOTpaA Ha MHOTOUMCJICHHbIe TeopeTH4ecKHe pa3HOracHA B Ollpeyesie- 
HMM WIDKMBI KaK TaKOBOH, NOCIeTOBAaTeIM STOO IIPHHUMMa CUMTALOT, ITO 
BbIOpaHHOe MHCHHe JOJDKHO MOM epxKUBATbCA 10 KpaiiHeii Mepe OHO! 
wko0H. BupoudeM, WIMMTHI HW MOaqUTbI IpH3HalOT HYKMOM TOJIbKO eH- 
HOyuIMe COOCTBCHHEIX T1paBOBeOB. 

Kputepun BblOopa WIKOJI MOryT OBITS pa3JIM4HbIMH. OHUM 43 HHX 
ABJIACTCA KAYTCHTHYHOCTS) JOBONOB WKOJIbI, O 4EM CYAAT Ha OCHOBAHHH 
COBpeMeHHOrO TepecMoTpa wWenoweK MepeaTaYHKOB, IPHBOMMBIX, 
HalpuMep, wieixom amb-AnOanu. J[pyrou Kputepuit — sTo cBoero poya 
«FOUOCOBaHHe OOJIUIMHCTBOM TOJIOCOB», KOTya BbIOpaHHoe MHeHHe 
TOJWepxKUBaeT OOJbIIMHCTBO COBPpeMeHHEIX wko. UM tperuii Kputepuit 
BbIOOpa OAHOTO TpayHUHMOHHOrO MHeHHA 3 BCeX Apyrux — 9TO coOsIO- 
eHve TIpHHunia «HanOombiuero Osara» mOeH (macraxa) usm Wereit 
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lipaBa (maxacuo aib-wapu’a). Mbt cuutTaeM, 4TO B 9TOM CxosIacTHuecKHit 
HeoTpayMUMOHaIH3M TepeceKaeTca C MOepHHCTCKHM pedbopMu3MOM 
(cm. cxemy 5.9). MogepHuctcKue pedbopmuctTs! cyutaroT Kopan u cyHHy 
«e]{MHCTBCHHbIMH CBALICHHbIMH MCJIaMCKMMH TeKCTaMy, Wake ec 
JJaHHOe TeEYCHHe MOHMMAaeT BCeX UX B PaMKaX MHCHHH YACHBIX OJHOM 13 
TPaHUMOHHBIX WKOI, O 4eM OyAeT TOBOPUTECA B CIICAYIOWIeEM MoApa3ye- 
me. 

MoxHO cCKa3aTb, 4YTO CxOIaCTHYeCKHM HeOTpaMUMOHaIH3M B 
HaCTOALee BPCMA ABJIACTCA BEYLIMM HOAXOXOM TpaXHIWOHHBIX HC- 
JI4MCKHX aKaJIeMM4eCKHX y4upex eH, TaKUX KaK YHUBeEPCHTeThI UH aka- 
yemun dukxa. OOBMHO u3qaHue @ameoi uM UCCHeqOBaHue 10 KaKOMY- 
TO BOMIpocy (mMacaja) BKIHOUaeT CpaBHHTeIbHOe ONMCaHHe OHOTO WIM 
Ooslee MHCHHM TpayMUMOHHBIX LWIKOI mpaBa HW peKOMeHalHIO OAHOTO 13 
HX, Wpollezuero OTOOp 10 KpHTepHaM, MepedHCJICHHBIM BbILe. B 9TOM 
Kpyry WKTHXay orpaHwyen OOsacTbIo (aTB, a He (PyHaMCHTAJIbHBIX 
HCTOUHMKOB WIM MeTOAONOrHM (ycyib), CHMTAIOWMXCcA B WeIOM PuKcH- 
POBaHHbIMH (cagabum). Y4uTbIBad OFPOMHbIM OObeM MCIaMCKOH IopH- 
Wu4ecKOl JIMTepaTypbl HU 3IeEMeCHT pallMOHaIbHOCTH/maciaxa B HeoTpa- 
JMUMOHASIMCTCKUX MOAXOWax, BCera CCTb BO3MO2KHOCTb HaliTH Kakoe- 
HHOyAb UCTOpH4ecKkoe MHeHHe, OTBeYaIolee Ha COBPCMeHHBI BOTIPOC, 
HeCMOTPA Ha BCIO pa3HHLy KOHTeKcTa HM OOcTOATeIBCTB. Tem He MeHee, 
H3-3a TOTO, 4YTO HEOTPaMUMOHAMCTHI OrpaHvyHMBaloT ceOsa HCTOpHyec- 
KUM dameéamu JIA OTBETOB Ha COBPCMECHHEIe BOMPOCbI, MpeAMOCbIIKH 
9THX (haTB YaCTO BbITIAAT HECKOJIbKO ycTapeBuiuMu. Harpumep, ofHa 
(batBa Epporeiickoro copeta 10 daTBaM uM UcceqoBaHHaM (EC®NM), 
pa3pellaromjad MMOTeKY MYCYJIbMaHaM, %KMBYIIMM Ha 3arlayje, U3 coo00- 
pakKeHHa UX OOM[eCTBeHHOrO HHTepeca (Macyaxa). Ita daTBa onMpaerca 
Ha kKylaccHueckylo xaHadutTcKyro *aTBy, pa3pelllaloulylo MycyJIbMaHaM 
HMCTb jlesIO C POCTOBLIMYeCTBOM (puba) BHe «TeppHTOpHu cama». 
Konyenuuu «reppuTopuu ucilaMa» HW «TeppHTOPHH BOMHbD» — 39TO HCTO- 
pueckHe KOHCTPYKTHI, OMHCbIBAaBLIMe MUP B 3OXy, Kora OH ObII pa3- 
JesIeH Ha JBC OTJCJIBHBIX BPaxKYIOWIMX CTOPOHbI: MyCyJIbMaH HM «Ipy- 
rux». Crponts datBy B coppeMeHHo Espore Ha 9TOM KOHWeMmmMn — uc- 
KJIOUNTEIBHO KOHTPIpOAYKTHBHO 0 pay OYCBHHBIX MIPH4HH, a TakwKe 
IIPOTHBOpeyHT MHCCHH TO «MHTerpallwH MyCyJIbMaH»>, B3ATOH Ha ceOba 
EC®U. JIpyrow npumep — paccyxxyeHHve Toro 2%e COBeTa O 2%KeHWIMHAX, 
IIPHHABWIMX HCIaM, YbH My2KbA OCTAIOTCA HEMYCYJIb-MaHaMH. Pay uie- 
HOB COBETAa 3aABUJI, CCIM OMH H3 WapTHepoOB HaxOJUTCA Ha «TeppuTOpHH 
BOHHbD>, a pyro «Ha TeppHTOpHu UCIIaMa», TO ape cyeqyeT pa3zBec- 
THCB. 

Ee o2MH TpvMep, NoKa3biBalolwMit, Kak TTyOOKO TrHe3MTCA 9Ta 
OvHapHad OMMo3sHuuA (TeppuTopHA ucaMa/TeppHTOpHA BOMHBI) B MeTO- 
WOMOTHH HeOTpayMUHOHaIMCTOB — 3TO WHMIOMHad padoTa 0 «pa3Hbix 
3eMIIAX» (uxmunad ad-Oapaun), 3allMiaBiiaica B BpiciiieM cyeHcKOM 
HHCTHTyTe B Op-Puaye. B padore ocBellaiucbh WpaBoOBble MOCTaHOBIJIe- 
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HHA, CBA3AHHbIC C OTHOMICHHAMH JBYX HapOOB, %*KMBYLIMX Ha «TeppHTO- 
puu uciaMa» HW Ha «TeppuTOpHU BOMHbY>. ABTOP B3AJI ITY KIaccHuka- 
I{HI0 Kak JlaHHOCTb, Ha KOTOPOH OH CTpoH OOcwKTeHHe pyrx, CBA3aH- 
HbIX C HelO KOHIemuMM, TaKHX KaK «MopadoleHHe» (ucmupKak), «OT- 
CTYNMHHYeCTBO» (pudda), MOTOBOp O 3all[MTe HeEMYCyJIbMaHCKHX MCHb- 
WIMHCTB (3umma). ABTOp He OrTpaHH4nsica OFHUM xXaHOasIMTCKHM Teuye- 
HHeM, a Ciesla MOAO0pKy MHeHHi KylaccH4eCKHX CYHHHTCKHX UWIKOI, 
Oojlee-MeHee OCHOBbIBAICh Ha «IIpHHIWMe OOUUIMHCTBa». OHako, 
orpaHw4unBad MaciiTaO HcciIeqoBaHHA KaCCHYeCKHMM WKOJIaMM papa 
BONPeKH OYCBHAHO pa3zIM4HbIM HCTOPHYeCKUM OOCTOATEJIBCTBAaM, ABTOP 
He CMOFr OCBETHTb 3TH BOTPOCbI B COBPCEMCHHOM peasIHCTHYHOM pakypce. 
Konuenijua WDKMbI B BBIMeyKa3aHHOM CMBICJIe MellaeT COBpe- 
MCHHBIM IIpaBoBeyaM OOpaTHTBCA HeTOcpeCTBeHHO K TepBOHCTOUHH- 
KaM, OCTABJIAA HX B MOJI€ “BCIOMOFaTeJIbHBIX JOBOJOB»». ITO ciocobcrT- 
ByeT «HerHOKocTu» UcnamMckoro lpaBa B CMBICJI€ HOBbIX BOIIpOcoB HU 
oOcTosTembcTB. HatipumMep, Bce KjlaccH4ecKHe UIKOJIbI He pa3pelllaroT 
MYCYJIBMaHKaM  CaMOCTOATCJIBHO 3aK0UaTb OpaydHbiii KOHT- 
PpakT/IpHHoOcHTb OpayHbie OOeTEI (KPOMe XaHaUTOB, KOTOPbIe esaroT 
HCKIFOUeHHE JIA BYOB HM pa3sBeeHHbIX). CormacHo No3HWMH KIaccH4ec- 
KMX UIKOJI, JeByWIKa JOJDKHa BBePHTb 3TO OH3KOMy POJCTBeHHHKy- 
MY%KUHHE, YTO ABJIACTCA apAOCKMM OOBIYaeM, 3al[HMalOLWIMM J[eByLIKy OT 
oOBHHeHHH B OeccTEIAcTBe. KOpuyqu4eckoe MHeHHE B MOJIb3y STON Mpak- 
THKH OCHOBAaHO Ha OTJeJIbHOM COOOMeHHH, KOTOpOoe ruiacuT: «Kakas OBI 
%KCHUIMHA HV BbILIAa 3AMyXK Oe3 TO3BOJICHHA OlleKyHa, ee Opak HeyelcT- 
BuTeeH. Ee Opak HeyelictBuTemeH. Ee Opak HexelictBuTemeH!». Maso 
TOO, YTO B Tpaj{MIMOHHBIX HCTOUHHKAX BbICKa3bIBAIOTCA COMHCHHA B 
ayTCHTHYHOCTH 9TOTO xay{uca, OH HaXOAMTCA B OYeCBHHOM IpoTHBope- 
4M C pxJOM aiTOB Kopaua, B KOTOpbIX 3aJIO%KeH COMM NpHAWMM «pa- 
BeHCTBa IIpaBocnocoOHocTu». HeoTrpayMuHoHasIv3M He HapylaeT HKMy 
9THX TOCTaHOBJIeHHH UM, TaKHM OOpa30M, HaxOMT allouworeTu4eckHe 
ompaBlaHudA B HasloxKeHHH MOAOOHBIX OrpaHH4eHHit Ha WpaBociocob- 
HOCTb 2KCHUIMHBI, ake CCIM 3TO IPOTHBOPeUHT CBALL[CHHbIM TCKCTaM. 


Heooyxeanu3m 

HeoOyksau3M — elle O2HO TeYeHHe TpaquUMoOHaH3Ma, MOy4HB- 
lee Ha3BaHHe OT yxKe He CyI[eCTByIOMero 3axHpuTcKorO mMa3xaoa™. 
Brpouem, OyKBasIH3M ABJIACTCA He TOJIBKO CYHHHTCKHM, HO MH WIMHTCKHM 
(beHoMeHom. CpeqHeBeKOBOe LIHUTCKOe HalipaBlieHue alb-Madpaca aub- 
axoapua (UIKOsIa Tepeyqadn) ObiI0 He TOJIbKO TIPOTHB aHasIOrMYHOLO IIpo- 
4TeCHHA, HO HW MpOTHB JHOOBIX (OPM HKTHXaya. OHaKO 3HadeHHe axOa- 
PUTOB JIA WHUTCKON PuOcomcKO-paBoBoli MBICIM B KOHIe XVIII Beka 
CYWIeCTBCHHO CHH3HJIOCb TO], BIMAHHeEM pedOpMuCTCKOorO ABYWKeHHA 
umMama baxOaxann. Pa3snuila MexKy cTapoi OyKBaIMcTCKOM KOOL 
(HalIpuMep, B Bepcuu MOH Xa3ma) uv HeOOyKBaJIMCTCKOM WIKOJION 3aKJIIO- 
yaeTCd B TOM, YTO OYKBAaJIMCTbI OTKPbITbI KO MHOXKECTBY Tepeqay xau- 
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COB (4TO O4eBHAHO 43 «aro-Myxaniviy» VOn Xa3Ma). OWHaKO COBpeMeH- 
HbI HeOOyKBasIH3M WOslaraeTca TIpeHMylWecTBeHHO Ha coOpaHne xayn- 
COB OJHOM TpaBoBOi WKOJIbI (HalpuMep, BaxxaOuTCKONM Bepcuu xaHOa- 
JIMTCKOrO Ma3xa0a WIM WIHMHTCKHe CBOsbI XaqucosB). bomee Toro, crapasa 
OyKBaJIMCTCKad WIKOJIa NOAWepKUBaAa IPHHUMN ucmucxaob (1pesyMIMLHIO 
HeH3MCHHOCTH) Kak (pyHJaMeHTasIbHbI WCTOUHHK IOpHclIpyqeHunH, 
MMEeIOINHH KOMIMOHEHT «IesIeHallpaBsIeHHOCTH»> (maKacuoulA), Ha 4eM 
MBI OCTaHOBUMCA B Ciexyrouseli riaBe. IIpu sToOM HeOOyKBaJIHCTHI Tpo- 
THB TOFO, YTOOI CUMTAT Wes WpaBa/makacuo ero JIerHTHMHbIM HCTOU- 
HHKOM. bosiee Toro, HeOOyKBaJIMCTbI payMKasIbHO KPHTHKYIOT TeOpHto 
Makacud Kak «3aMaCKMPpOBaHHy!O CBeTCKYIO Hero», YTO HHTepecHo, 
COBO B CJIOBO HOBTOpxeT KPpHTHKy MOCTMOJepHHCTOB B ajipec 9TOrO 
MoOvxoa. 

«IIpecedeHne BO3MOXKHOCTeM» IIA COBCPILICHHA 31a — HeOOyKBa- 
JIMCTbI CHOBa HM CHOBA BO3BpalljaloTca K 9TOM TeMe, KOTOPOM aBToputTap- 
HbIe P@KUMbI MaHUIlyIMpylOT B CBOMX HHTepecax, OCOOeHHO B OOsIaCTH 
lipaB »*xeHuHH. HanpuMmep, IpukKpbiBadcbh MIpHHUMOM «iIpeceyeHHsA BO3- 
MOXHOCTeM»>, %KCHIIHHAM 3allpelaloT BOJMTb aBTOMOOMWJIb, CaMOCTOA- 
TCJIbHO IyTelIecTBOBaTb, padoTaTb Ha pao WIM TeseBMAeCHHH, ObITb 
IIpecc-cekpeTapaMH HM ake XOAUTb MocepequuHe Joporn. Jia wwirOcTpa- 
IMM TaKOFO 310yHOTpeOeHHA IPHHIUHMOM «IIpecedeHuA BO3MO%KHOCTeM»»> 
IIpHBeyeM B IIpuMep daTBy cayyoBcKoro Berciiero coBetTa 10 daTBaM B 
OTHOLICHHH 2KCHLIMH 3a pyJIeM. 

Bompoc: Paspemaetca JM %KeHUIMHE TIpH HeoOxoyMMOcTH caMo- 

CTOATCIBHO BOJHTb ABTOMOOMJIb B OTCYTCTBHe 3AKOHHOTO OleKyHa 

BMeCTO TOrO, YTOOBI eXaTb B MAaIlIMHe C My2KYHHOM-Hemaxpamom 

[T.e. MOCTOPOHHHM MyXK4HHOM-BOAMTEeIIeM |? 

Matsa: )KeHMHe He pa3pelliaeTcA BOAHTb aBTOMOOHIIb, 100 9TO 

BJIeUeT OTKPbITHE ee JIMIa WIM ero YacTH. Kpome Toro, ecm ee aB- 

TOMOOMJIb B WOpore CIOMaeTCA, WIM OHA ToMaseT B aBapHio, WIN 

HapylWuT WpaBisia WOpoxKHOTO BWKeHHA, elf TpuyeTcA B3aHMO- 

JeHCTBOBaTb C My2KYHHaMH. Jlaslee, BOXKCHHe NO3BOJIMT 2KCHLMHE 

ye3KaTb JaieKO OT OMa H3-OJ, Ha30pa ee 3AKOHHOrO OeKYyHa. 

Kenya cada MW CKIIOHHAa MOAaBaTbCA CBOHM 9MOLIMAM MH aMo- 

Pa@JIbHbIM HaksIOHHOCcTAM. Ecsm eli pa3pelIMTb BOAHTb, OHA OCBOOO- 

JMTCA OT HaexKallero KOHTPOJIA, Ha30pa, BUACTH MyXKYHH CBoeli 

ceMbu. Kpome Toro, 4TOObI MOJYIMTb BOAMTeIbCKHe IpaBa, eli 

IIpHeTca WosaBaTb OKYMeHTEI U PoTorpaduposatseca. Dororpa- 

(bupoBaHHe 2%KeHIIMH, Jake B STON CHTyallHH, 3allpeljeHo, MOTOMY 

4TO BeyeT K @umue [cyte] vu BesIMKHM OeaM». 

B cneayromlei rape MbI MOApOOHO OCTaHOBHMCA Ha MaJIMKHTCKOM 
IIpaBOBOM MeTOe «OTKPbITHA TyTeli» (qamx a3-3apau), KOTOpbI He 
HalleJl aleKBaTHOrO IIpHMeCHEHHA B COBPeMeHHbIX TeopuAx McsamcKoro 
lipaBa. 
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Hoeonoeuvecku opuenmupoeannole meopuu 

TpaaMuMouasiucTcKoe TeyeHHe TepecekaeTca C MOCTMOJepHH3MOM 
B KPHTHKe COBPeMeCHHOM «pal{MOHaJIbHOCTH> H WeEHHOCTel 3a UX «eBpO- 
NOWCHTpH3M» HW «BHYTpeHHHe MpoTHBOpeuns». Bo3MoxKHO, MOSTOMy 
@a3znyp PaxMaH Ha3bIBaeT CFO CTOPOHHHKOB «IOCTMOJepHucTaMu-yH- 
jjaMeHTamuctamMu». Ux apryMeHTEI OOBIGHO HalipaBJIeHbI WpoTHB «3aria- 
ja», OCOOCHHO JeEMOKpaTHU UM JJEMOKpaTH4eCcKUX CHCTeM, KOTOpbIe OOb- 
ABIIAIOTCA «PYHAAMCHTAIbHO TIPOTHBOpeyalljMMU WCaMCKOM CHCTeMe)). 
[naBHbii OBO, STOrO TeyeHHA — TO, 4TO «MpaBsIeHHe, 3aKOHO- 
JJATCJIbCTBO MH CyBepeHUTeT» (a1b-xaKUMUUA 6A aM-maupu 6a ac-cuAOA) 
— 9TO «paBo OHOrO ToObKO bora», H HH M10 KaKOMY JOroBopy WIM 
lipaBy He MOxeT MepezaBateca JuOAAM. [[puMensarotcs U Wpyre BCIHOMO- 
TaTeIbHble JOBOLI TIA BCeoOMIero yHoOTpeOseHHA, OCHOBAHHBIe Ha «I10- 
CJICCTBHAX» J[CMOKpaTHH, TakKuxX Kak «3allayHad cBoOOofa HeBepHa... 
PacIlyWeCHHOCTb... AMOPAJIBHOCTb... POCTOBINMYECTBO... MOHOMIOJIMA... 
MOJMTHKA JBOMHBIX CTaHAapToB... CeKyIApH3M». [aBHbit Tadoc sToro 
TCUCHHA 3aKIOUACTCA B AHTH3ANAaHOCTH, KaK OTMeYaeT Da3yp Paxman. 
Urak, OHM TOIb3yIOTCA MOWAepKKON pxAa AUKTATaTOPCKHX pe%KHMOB, 
IipeculeqyIOuMx COOCTBeHHbIe MOUMTMYecKHe UHTepecsi. MbI CorsacHEl C 
AOyyms10i aH-HawMom B TOM, 4TO «HicuaM, Kak 00a pesMruo03Had Tpa- 
JMUMA, MOKET MCIOUIb3OBATLCA WIA NOWeCp2KKU paw ueslOBeKa, JEMOK- 
paTHu, yBaxkKeHHA Cpe pa3HbIX OOWIMH, HIM Wid yrHeTeHHA, aBTOPUTa- 
pu3Ma MW HacnMa... «CTOKHOBeHHe WMBYJIM3alHi>» — He 3aKOHOMEp- 
HOCTb H He Hev30e%KHOCTb; BCe 3ABHCHT OT BbIOOPOB, KOTOPBIe eaeM 
BCE MBI, IIOBCEMECTHO, MYCyJIbMaHe HM HEMYCYJIbMaHe)). 

B cmeqyroujemM pa3yee IpHBeyqeH aHasM3 pa3yIM4YHbIX TeyeHHi, 
(opMupyrolHx «AcIaMCKHH MOJepHH3M», COracHo 9TOM HOBO KIaCc- 
cudukaun. 


5.4. ACJIAMCKMM MOJIEPHH3M 


TepMHHBI «HCIaMCKHH MOJepHH3M»> HW «HCJIAMCKHe MOJCPHHCThD» C 
HeaBHUX Op HMCHOb3yIOTCA MHOrHMH y4eHbIMH. Uapie3s Kypuman 
TIOUIb3yeTCA UM JIA OOO3HAYCHHA ABYOKCHHA, KOTOPOe «IbITAaeTCA TIpH- 
MMpHTb HCIIaMCKy!O peJIMTHIO C COBPeCMeCHHbIMHM WeHHOCTAMM, TaKHMU 
KaK KOHCTHTYWMOHAJIN3M, a TaKXKe KYJIBTYPHOe BO3PO%#KTeHHe, HallMoHa- 
JIM3M, CBOOOJa peMrMo3HOH MHTeplipetaluu, HayyHoe UucceqoBaHne, 
COBpeMeHHoe OOpa30BaHHe, paBa %KeHIHH WU UWeIbIM pAyOM Jpyrux 
Tem». DOpaxum Myca ompeyesaeT 9THM TEPMHHOM IpyMIIbl MYCy/Ib- 
M@aHCKHX YYCHBIX, Ha KOTOPBIX «IIPOH3BeJIM KOJIOCCaIbHOe BIIeyYaTIIeHHe 
WeasIbl HM peasIbHOCTb MOJ[epHa», H KOTOPble «HCKPeHHE BepAT B TO, YTO 
MYCYJIbMaHCKad MBICJIb, KAKOM OHM ee TIpeACTaBJIAIM W3 CBOerO CpeHe- 
BeKOBOIFO BOMJIONICHHA... JOCTATOUHO THOKa JIA TOFO, YTOOBI MOOMIPATS 
HOBOBBeJCHHA HM alaliTHpOBaTbCcA K IlepeMeHaM, COOTBETCTBYIOLIMM Bpe- 
MeHH H MecTy». 3HayaqHH Capyap Moub3yeTca 3THM TEPMHHOM JIA OO0- 
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3HadeHHA pynlbl pedopMaTopow XX Beka, KOTOpbIe «MmpesAMpHHAIN 
Cepbe3HYy!0 TOMbITKY HPKTHXaa» WIA «MOepHH3allMH HMCIaMa» B Tep- 
MHHaX «3allaHbIX MOJesei PusocodcKol MbICIM HU ColMasbHOM opra- 
Hu3alM», B YACTHOCTH, «IIpHMeHAA TIpHHUAN «macarux» (coomoyeHnA 
uutepecos). Hus PoOwHcon yOMHHAaeT, YTO MOJCPHHCTHI «IpH3bIBasIM K 
HOBOMY HJDKTHXay, KOTOPbIM HrHOpupoBal Obl yCTOABIIMeCA WIKOJIbD». 

Cormamiaacb C STHMM ONpeesIeHHAMH B IIPHHLUMMe, MbI He OrpaHH- 
4HBaeM MOJ[CpHH3M TOJIbKO WIKOamMu XX Beka. Ilo cyt, ceituac Kak B 
MCJIAMCKHX, Tak H B 3allaJ{HbIX akaJjeMH4eCKUX MHCTHTYTAX pacrTeT Hony- 
JIAPHOCTb MOJepHUCTCKUX TOAXop0B. bosee Toro, 4 coOuparocb Wpeycta- 
BHTb MOJeCpHH3M B CBeTe TeOpHi, a HE OTACJIbHBIX WKOI. IIpuBoquMpIe 
HIKE IIPHMepbl NpeqHa3sHayeHbl JIA WIWIKOCTpallMH MOJepHv3Ma, a He 
KaccHUKalHU Ope esICHHBbIX WIKOJI KaK «MOJEPHUCTCKHX». Kak yro- 
MHHAaJIOCb BBILe, YYCHbIC YACTO MCHAKOT CBOH MOAXOJbI B 3ABHCHMOCTH 
OT paccMaTpuBaeMoro BoTIpoca MH B CHJIy COOCTBeHHOrO pa3BHTHA Ha 
IIPOTSKCHHH 2KU3HH. 

A coOuparocb oOcyHTb MCaMCKHe MOJepHHCTCKHe TMOAXObI K 
VUcnamckomy lipaBy UMes B BUY MHOrHe «TeYeHHA», a HMCHHO, pedop- 
MUCTCKYHO peHHTeplipeTalHto, TeEOpHU, OPHCHTHPOBaHHble Ha Maciaxa, U 
PeBH3HOHH3M ycyilb. ITH TeYCHHA 3aTParuBalOT MpaBOBble HCTOUHHKU 
pa3HooOpa3HbIMu ciocobamu. Bot o630p sTHx ciocoboB, CyMMHpoBaH- 
HbIX Ha cxeme 5.11. 

J|pa KuIKOUCBLIX JeATeJIA MCAMCKOrO MOJ[@pHH3Ma BO BCeM pa3- 
HooOpa3Hu ero TeyeHuii — 3TO Moxammay AOzo (1849-1905 rr.), B cBoe 
BpeMA 3aHMMaBIUMH MocT riaBHoro MydTua Erunta wu BHecWIMi cBol 
BKIa_ B HCCJICHOBaHHA KaK MCIaMCKOTO, TaK HU (paHiy3cKoro MpaBa, u 
Moxammag Ukoan (1877-1938 rr.), WHACK 1OdT, alBoKaT, dusocod, 
HOUYIMBIUIHH OOpa3soBaHve B Vngzuuu, Anrmuu u Tepmanun. O0a yue- 
HBIX, 2KMBLIUHE B pa3HbIX YrOJIKaX HCIAMCKOFO MUpa, HHTETPHpOBalIN CBOE 
HCIaMCKoe MU 3allay{Hoe OOpa30BaHne B IIpesoxKeHHA 10 pedopMe ucia- 
ma. IIpu4em o6a roBopuiu 06 «peHHtTeplipetalun» uclaMa WM ero KIac- 
cuyeckux 3HaHHii. UkOan pasa yHuBepcasbHbie pH! Kopana, 
C OMHOM CTOPOHEI, HW UX TOJIKOBaHHe B TpakKTH4eCKOM 2KW3HH, C Wpyrou. 
AOyo mucan Tapcupbl, OCHOBBIBAaACh Ha CBOCM HelocpesCTBeHHOM TI0- 
HHMaHMH KOpaHuyeckoro apadcKoro A3bIKa H Oe3 eRHHOM WHTATbI v3 
apyrux tTadcuposw — 9To Ob TepBbii ciryyai B UcTOpHu ucMaMcKoli 
HayKu. XoTa AOWO IpAMO He yMOMMHaeT O BIIMAHHH Ha ero }opHAW4ec- 
KYIO MeTOJOOrMIO (PpaHuy3cKHx TeopHit MpaBa, MO%XKHO MpocsequTb 
CBA3b MEKAY MeTOAOOrMeH «peuHTepripetaynHM» AO ZO u PpaHity3cKol 
«IUKOIOH 9K3eTe3a», BECbMa BJIMATCJIBHOHM B Te BPeMeHa, KOra OH H3y- 
yasl IpaBo Bo Mpanyuu B KOHLe XIX Beka. B aproOnorpadun AOzO mH- 
call, YTO Tepe Moe3qKoH Bo MpanuHio CoBepIeCHCTBOBa (pani y3cKuli 
A3bIK, UTOObI “HMCTb BO3MOXKHOCTS H3y4aTb :panly3cKoe TpaBo He#»lo- 
CpeICTBeHHO T10 MepBOMCTOUHUKaM»>. B To Bpema (ppaHlly3cKHe TOJKOBA- 
TeIM 3AHMMAJIMCh peHHTeplipetaunen Ppanily3cKoro MpaBoBoro KoOeKca 
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10 T€@MaM HC3aBHCHMO OT NopayKa cTaTeHi — 9TOT MeCTO] UTCHTU4WCH Me- 
TOY AOoqo, CYHA TO Cro MOACHCHUAM BO BCTYIIMTCJIBHBIX 3aMCTKAaX K Cro 


Tadcupy. 
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San? 


He3HauntembHast 
KpuTHkKa 


PagkasibHaa 
peHHtepnipetTaia 


PankalbHat \ yey 7 
s 
KpuTHKka san? 


Cospe- Pemenua 
MenHBIe = Pamnona- Tpaili- 
WeHHOC- JIBHOCTB —LJIOHHBIX 
TH/MpaBa Ma3xa6oe 


Bricume = [Ipopo- 
nesm/ yeckad 
Onaro Tpalqmuma 


ASTBI 
KopaHa 


MoyepuH13M ------ 


Cxema 5.11. Modepuu3m c mouku 3penua e20 meuenul. 


Yuenuk AOzo Pammya Puga B cBoem tadcupe «aio-Manap» («Ma- 
AK») IPC AIpHHAT CXO*KYy!IO «pePopMUCTCKy!O HHTeplipetaHio» Kopana, 
KOTOpad Tellepb ABJIACTCA CTaHapTOM COBPeMeHHbIX KOpaHH4ecKHXx HC- 
cileqOBaHu, XOTA ero Tadbcup OcTasIcA HEOKOHYCHHEIM. Ilo3%xe elle OHH 
yueHuk AOjo at-Taxup “0H Altyp, B CcBoe BpeMa Welx MeyeTH 3aiiTyHa, 
Halucasl MOHBIM Tapcup Kopana «am-Taxpup 6a am-maneup» («OcBo- 
Sox qeHHe H MpocBeleHHe»). Bo BCTYMIeCHHH OH MOACHHI, YTO ABIIACTCA 
IIPHBepxKeHI[eM TOJIKOBaHHA «TOKO COrlacHO 3HavYeHHAM, Hellocpey- 
CTBCHHO BbITeKaIOWHM M3 KOpaHH4ecKOrO A3bIKa»». OOa sTHX HOBATOP- 
CKHX Tacupa MOATOTOBMIN MOUBY JIA HOBBIX MeTOJOB MH IWKOJI MHTep- 
Iipetaljuu/peuHteplipetayHu, ciOocoOcTBOBaBIUMX  pa3BHTHIO  COo- 
BPCMCHHBIX PeOpMUCTCKHX Te4eHHi. 

Pennteprperauna AOO HalpaBseHa Ha JOKa3aTeIbCTBO TOTO, TO 
«HCJIaM COBMCCTHM C COBpeMeHHOM HaykKOi MU pallHOHasIM3MOM». ITO 
TlepeKIMKaeTca CO CTapHHHOM ucKyccnei UciaMcKHX uOCOoB oO 
pa3pelieHHH <«IpOTHBOpedyuA MexKZY pas3yMOM HU OTKPOBeHHeM)y 
(ma’apyO aib-‘akib 6a daH-HakKib). OWHaKO To, 4TO AOAO Ha3zbiBaeT 
HayKoH, Ha CaMOM JlesIe ObIIO SKCIepHMeHTAaIbHON Pu3HKON u OnOsIO- 
rue, KoTopbie 3acTaButH AOZO HcKaTb MeTadopHueckue HHTepripeta- 
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IMM BCCX HCIAMCKHX MOHATHH, CUMTAIOWMxXcA «MeTaPu3H4eCKHMM)) 10 
lipeyqcTaBsleHuimM XIX Beka: epepa Ayjama uv EBbl, CyLeCTBOBaHHA aHre- 
JIOB HW cryia3a. BO3MO%KHO, OJ, BJIMAHHeM TOMYIAPHbIX B TO BpeMA ap- 
BMHUCTCKHX TeopHi AOAO peHHTeplpeTupoBasl aATbl, H3NararouHe UC- 
Topuio Ajama u EpbI, Kak «MeTadopH4deckyro» HCTOPHIO, YIOMAHYTYIO B 
Kopaue, He Kak Hay4HbIii (bakT, a IPOCTO Kak ypOK B Ha3vaHue JOAM». 
Jlanee OH peHHTeplipeTupoBall «qpeBo», MIO KOTOporo BKycHIM AjjaM u 
Egpa, Kak MeTadbopy 4esIOBe4YeCKOTO «3J1a H HeMOBHHOBCHHA», a AHTeJIOB, 
KOTOpbIM KopaH MpHIvchiBaeT OMpeyeyIeHHble WelvCTBHA, MpOcTO Kak 
«CHJIbI IPHposby>. «Cria3» OH OOBACHMII KaK 3JIOOHbIC 3aMBICJIbI, KOTO- 
pble JIeJIeeT 3ABUCTIIMBbIM UeIOBeK, JIMMIMB UX KaKOi-1H00 ocoboi MeTa- 
(bu3H4eCKOM CHJIbI, KOTOPy!O OH HCKIIOUHII KaK HeHay4Hyto. 

ToT (akT, 4YTO B CBOCM HOBOM TOJKOBaHHH Kopana AOjo momtep- 
%KUBAI “IKCIICPHMCHTAIIbHY!O JIOTHKy», HalOMMHaeT O TOM, YTO Aby Xa- 
MHA avib-['a3asiM CTOAI Ha NOSHYMAX WeLyYKTHBHOK JOorMKU ApucTotesa 
HOBaTOPCKH HMHTeplipeTupoBasl HeKOTOpbiIe asTbI Kopana, oKa3biBas 
IIpaBOMepHOCTb IIPHHUMMOB Oa30BOrO BMEIUaTeJIbCTBa, TAKHX Kak JIOrH- 
yecKkad MMIVIMKayMa u «acKrouaomee VIM». Ecru o6a TomkopaHna 
MOTYT ObITb 1paBOMepHBI C TOUKH 3PeCHHA JIMHTBUCTHKH, HU OHO 43 HHX 
B OOA3aATCILBHOM TlopsyKe He O3HayaeT, 4TO KopaH crpoutca Ha onpeye- 
JIeHHOM cucTeme sIoruKH. Hayka u ee Oa30Bad JOruKa — 9TO «4eIOBedeC- 
KHe» MW HeIpepbIBHO MCHAIOMIMeCA NOHATHA. OTO BO3BpalljaeT Hac K «I0- 
3HaBaTeJIbBHOH TIpHpoye» yesOBeyecKHX paccy2KeHHM, O KOTOPOH MBI 
TOBOpHJIM BO 2-H ryiaBe. 

C apyroli cTOpoHsI, COBpeMeHHaA HayKa FOBOPHT, YTO He pacriosia- 
raeT HH JOKa3aTeJIbCTBAaMH, HH KOHTPAOKa3zaTesIbCTBaMH MeTadu3H4ec- 
KMX TrumoTe3 00 aHresiax wiH cria3e. B mpHHuune, IuTepatypa «HbIO- 
oHK» WpeymosaraeT peaJIbHOCTb MOJIb3bI H Bpea OT 4eOBe4eCKO 
«Hepruy 6e3 Kakoro-H60 *bu3H4eCKOTO KOHTAKTA, 9TO TeYeHHe axe 
MOXKeT MOAKpemuTb CBOM ruMOTe3bI (oTOrpapuAMU «TOHKHX ZHeprHuii» 
yesIOBeKa. 


Peqgopmucmckaa peunmepnpemauua 

Hosslii moxxo K HHTeplipeTaluu, KOTOPBIM MbI OyeM Ha3bIBaTb 
«pepopMucTcKOl peHHTeplipetauuei», WMpOKO W3BeCTeH KaK «IIKOJIA 
KOHTeCKCTyaIbHOrO TOJIKOBaHHA» (madpaca am-madcup db-maéeoy'u), 
«mIKOIa TeMAaTHY4ecKorO TOJKOBaHHA (wadpaca am-madcup  aab- 
Muxéapu) WIM, NOb3yACb BbIPaxkeHHem Da3srypa PaxmaHa, «cHcTeMaTH- 
yeckad WHTepmpetauua. IlepBpimn aBTopaMu, WHcaBUIMMM 110 3TOMy 
BorIpocy, ObiH uMamM AOyo, at-TaOtadan, MOH Autyp u ac-Cagup. Jlan- 
HbIi MeTOA paccmatpuBaeT Kopan B WeJIOM, BbIOMpad B HEM OlIpeyeseH- 
Hble TEMaTHYeCKHe JIMHUU, P1aBbl U Ppyiiibl aiTOB. TpaMIMOHHEle TOI- 
KOBAaTeJIM OOBIYHO yACAIOT BCC BHUMAHHe OObACHCHHIO OTCJIBHBIX CIIOB 
HW aadTOB, HW peAKO — rpyliiiaM asxTOB B TOM HIM HHOM KoHTeKcTe. AOZO u 
Von Attyp mogquepkuBasId BaxKHOCTb TeMATHYeCCKOrO TOJIKOBaHHA BO 
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BBeJCHHAX K CBOHX TadcvupaM UM MOKa3bIBasIM MHOTO HOBBIX CBxA3eH Me%xK- 
AY OTJCIbHbIMH KOpaHH4eCKHMH TpHTyaMH HW YacTAMH. 

OyHako, coOcTBeHHO, TIpesMeT, He ommcas HUKTO. Ilo3qHee B Upak- 
cKoM ropoyle Heyxxedbe aatomma ac-Cayup mpoues Kype sIeKWHii 0 MeTO- 
JOOrHM TeMaTHYeCKON MHTeplipeTalHu HW WPHMeHUII ee WIA TOKOBAHHA 
TOrO, Kak B Kopaue lpejcTaBleHa KOHIeCHUMA HCTOPpHU U HeasbHOrO 
oOmjectBa. Co Bpemenem Moxammay ayb-Ia3zamu, Xacan at-Typaou, 
@Ma3znyp Paxman, AOgzynna J[pa3, Caug KytO, Darxu YcmaH wu ar- 
TuyxaHu XaMejl BOCIIOb30BaINCh TOM HOBOM MeTOAONOrven U Mmped- 
JIOKWJIM HOBbIe MHTeplipeTalHn. 

IlosquHee Taxa J>x. Anmb-AnBaHH TIpH3BaJI K HOBOMY IIpOuTeHHO 
KaHOHHYeCKHX TEKCTOB, KOTOPOe «IIPH3HaeT, TO MBICJIMTCJIbHbIe CIIO- 
COOHOCTH, KYyJIbTypa, OMbIT H 3HAHHA IOel WeHKOM (OpMupytOT TO, 
4TO OHM TOHMMAarIOT v3 TMcaHHi». AOzyi-Kapum Copym nmogzyepKuBal 
JJOCTOHHCTBA HOBOTO TOKOBaHHA Kopana at-TaOTaOan Ha A3bIKe CaMOro 
KopaHa, B «repMeHeBTHYeECKOM Kpyre», He 3allMKJIMBadCb Ha «CMBICJIC 
CJIOB, TOKO Ha UX PyHKWHAX». Ha ocHoBaHHu 9sTHX PyHKuM Copy 
lipeyiaraeT pa3iM4aTb adTbl, KOTOPbIe ABIIAIOTCA «PYHKIWAMU KYJIbTYp- 
HOM, COMMaIbHOM WM AMCTOPH4eCKON cpebD>, MH Wpouwe axATbI, KOTOPBIe 
TaKOBbIMH He ABIAIOTCA. Da3zyp PaxMaH KPHTHKyeT cpeHeEBeKOBYy!O 
HcaMcKy10 (PPUIOCOMUIO 3a TO, YTO OHa He MOpoAMIa «HH eMHOTO Tpyza 
110 9THKe, HelocpeCTBeHHO OCHOBaHHOrO Ha Kopaue, Tora KaK eCTb 
MHOXKECCTBO TPpyOB, OCHOBaHHbIX Ha rpeyeckoH dusocodjun». Hosa 
«oTH4ecKad»> HHTeplipetayuua Kopana HeoOxoyMMa JJId W3BIICUeHHA KOH- 
CTPyYKTHBHOTO HCaMCKOrO 3aKOHa, KOTOPbI OyeT eaTb akIeHT Ha 
«IeAX», A HE Ha “KOJIMYCCTBCHHBIX JJCHCTBUAX», MMWET OH. Casa 3JIb- 
Asa NO2X0QuT K KopaHy c COBPeMeCHHBIM JIMHTBHCTHYCCKHM TMOXOJ{OM, 
XOTA HM He B CMBICJIC “JCKOHCTPyKUMOHUCTOB», (O KOTOPBIX OyzeT HATH 
peub B CylexyrolleM Moypa3yene). Boney 3a COBPeMeHHOM JIOHAOHCKOM 
JIMHTBUCTHYeCKON WKONOM OHA TOAYepKHBaeT HEOOXOAMMOCTE Y4HTBI- 
BaTb IIpH TOJKOBaHHM KopaHa 9MOUMOHAJIBHBIM, CHTYaL|MOHHBIM VW KYJIb- 
TYPHbIM KOHTeKCT WIM TO, YTO HaxoquTcA «3a CKOOKaMM». JIamee ona 
lipeyiaraeT CUMTaTb 9TH KOHTCKCTHI IIpH4YHHOM MHOrO3HayHOcTH (6yd2cy 
uM ma’addyd Oualu), KOTOpble TpayMIMOHHbIe 9K3CreTbI BUT BO 
MHOIX KOpaHHyeCKHX BbIPaxkeHHAX. CoO BpeMeHEM OHA TIpesOKUIA 
«CHCTEMAaTHYeCKHH MOAXOA K TOJIKOBAHHAM». JlaHHble penHTepripeta- 
TOpCKHe TeYeHHA 3aBepLIWJIM MOHONOIMIO Ha HHTeplperayuro Kopaua, 
IIpHHaWexkaBlly!o TpayMUMOHHbIM 9K3ereTaM. 3HayeHHe peopMucTc- 
KHX PpeHHTeplipeTaluli COCTOMT B HOBOM HapayMurMe WM HOBBIX TOUKaX 
3PeCHHA Ha IIpaKTH4eCKHe BOMPOCkl, TAKHe KAK CEMbA, 9KOHOMHKA, IOJIM- 
THKa. BoT upuMep Takoli HOBOM TOUKM 3peHHA B OOIACTH UcsIaMa HU T10- 
JIMTHKH. 

B 1925 roqy BbIttycKHHK aib-A3xapa Kau Asm AOyesb-Pa3uk BBI- 
3BaJl TOPAYyIO AMCKYCCHIO, aKTYaJIbHy!O JO CHX Op, 10 MOBOYy TOO, 
ABJIACTCA JIM UCIaM peIMrue WOMTHYeCKOrO XapakTepa. B cTusie penH- 
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TeplipeTaluu OH IpHBOAWJI MHOPOUMCIICHHbIC KOPaHHYeCKHe asATbI U Xa- 
qucei IIpopoka B nogxTBep»xeHue Toro, 4To IIpopok Myxammag oOsayas 
TOJIBKO “ABTOPHTeCTOM IIpopoka», a He BIACTbIO «ilapeii, xamMdoB WIM 
CyJITaHOB», HM 4YTO OH CO3aJl «PeIMTHO3HOE CHHCTBO», a HE «IOJIMTH- 
yeckoe rocyjapcTBo». Kak MbI cuHTaeM, TOouKa 3peHua AOzeb-Pa3suka 
3aku1OUaacb B TOM, ¥TO UcaMckoe 1paBo HelTpasIbHO 110 OTHOLICHHIO 
K TOJIMTHYCCKHM CHCTeMaM, T.e. MYCyJIbMaHCKHe OOLIecTBa He MIpHBA- 
3aHbI HH K OJHOM MOMTHYeCKON CHCTeMe H CBOOOAHBI BbIONpATh JOO IO. 
Muenue AOsemb-Pa3nka, Ha CaMOM J[eJIe, CXO2%Ke C MHCHHeM TpayMIMOH- 
HBbIX @AaKUXO6, KOTOPbiIe OOBABIIAIOT TOJIMTHYECKOE JIMAepcTBO (uUMamam) 
«OOA3AHHOCTBIO, JMKTYeMOM pa3yMOM (6u ajlb-‘akilb), a He HUCTIOCIaH- 
HbIM 3HaHHeM (Ou aiw-wap). XOTA 9TH MHTeplipeTalMu He HOBBI, H3-3a 
HX OH OUI OTAAH MO] Cy VM JIMMIeH BCeXx CTeTeHel asib-A3xapa. 


Anosozemuueckaa peunmepnpemauua 

Pa3Hna MExKAY pedopMucTcKOH MH allosloreTH4ecKOH peHHTepripe- 
TalMAMH 3aKJIIOUAeTCA B TOM, 4TO Melb pePOPpMUCTCKHX PeHHTepripeta- 
IM JOOUTECA peasIbHbIX H3MeCHeCHHM B WpakTHYecKOM TIpHMeHeHuH Mc- 
JIaMCKOTO lipaBa, Tora KaK alloulorerHuecKHe peHHTeplipetTayuMu sJlern- 
THMHpy!OT OMpeyeJIeHHbI CTaTyC-KBO, «MCJIaMCKHM>> WIM «HeHCiIaMc- 
Kui». Bor mpuMepbl penuteplipetTaiuu B ccbepe UcsIaMa H MOJMTHKH T0C- 
ne AOjemb-Pa3suka, KOTOpble 4 OTHOLIY K alomoretuueckum. Maxmyy 
Moxamey Taxa noyepxKuBaeT He!O COlMaH3Ma B uiciame''”, 3aHOBO 
HHTeplipeTupoBaB, KaK HH CTpaHHO, TOT xe aaT, 4YTO H AOzemb-Pa3zuK: 
«Tp [Myxammaj] He BJlacreH Haj] HUMM» (Kopan, 88:22). Jlanee oH HH- 
TeplipeTupyeT aAThI, IpeAMHcHIBaIOlMe wypa (coBelaHue) HU 3aKAT (00A- 
3aTeJIbHad MMJIOCTBIHA), KAK «“OOA3ATCIIBHbIC ITAIIbI B MOATOTOBKe»> K CO- 
yuanu3my. U3 Tex »*e asTOB O wypa CajeK CyslaliMaH 3aKJIKOUaeT, 4TO 
«CMOKpaTHA HW Wypa — 9TO KOHICHTYaJIbHble W WPHHUMMMasIbHble CHHO- 
HHMBI... H MOITOMY ABJIAIOTCA OHHM H TeM 2%Ke». Myxammay Xaad- 
Asia TOJIKYeT TY 2K€ KOHLeMIHI0 Wypa B CBeTe TOrO, Kak OHA peasIv30- 
BbIBaIacb [IpopoKoM kak MaxKOopuTapHas cucTema. AOyysa3u3 CaxeaqMHa 
w3yuaeT «“HCIaMCKHe KOPHH JeEMOKpaTHYeCKOrO IWrOpaiH3Ma» B KopaHe 
HW WOKa3aTesIbCTBa HaIM4HA «TpaxaHcKoro OOM[eCTBa» y MepBbIX My- 
cyibMaH B Meyuue, uToObl «IeTHTHMHpOBaTb COBPeMeCHHY!O CéeMCKYIO 
(KypcCHB aBTOopa, — IPM. pejl.) Hero rpaxkqaHCTBa B MyCYyJIbMaHCKOli 
MOJIMTHYCCKON KyJIbType»». 

XOTA BC YIOMAHYTbIe HHTeplipeTawuu, yYANTEIBad THOKOCTB apab- 
CKOrO A3bIKa, JIMHTBUCTHYeCCKH TpaBOMOUHBEI, HH OHA W3 HUX He Oby- 
claByIMBaeT, 4TO KopaH B OOa3aTeIbHOM TlOpAyKe MOL WepxKUBaeT orpe- 
JeJICHHY!O TOJIMTHYeCKy!O CHCTeMy WIM cucTemy rouocoBaHna. Ilo cpaB- 
HeHMIO C ApyruMu MogepHuctamu Pammy Tannyuim Opi Oomee ocmoT- 
PHTeJIBHBIM, NOAAepxKUBaA JEMOKpaTHio HW JeMOKpaTH4eckHe TNPHHUHIbI, 
MCXO4A He W3 IpAMOM peaM3al[MwH KAHOHHYeECKUX TeKCTOB, a M3 TOTO 
(pakTa, 4TO «CYIHOCTh OO%KeCCTBCHHBIX 3AKOHOB, Pa KOTOPbIX HUCTIO- 


171 


CbIIaIMCb BC€ OOX%KCCTBCHHBIC OTKPOBCHHA, ITO CIIPaBeCAIMBOCTh JIA 4e- 
jlopeyectBa». later mpesugent Mpana Moxammay Xatamu cyleqoBall 
TOW .%Ke JIMHHM apryMeHTalMn, WOOaBIAA, YTO OH MOM WepxXUBaeT eMO- 
KpaTHtO, IOTOMYy 4TO CXMHCTBCHHad JOCTyMHadA aJIbTepHaTHBa 9TO aBTO- 
PHTapH3M, a OH TIpOTHBOpeYHT IIpHHUHNaM UCIaMma. 

OueBHAHO, YTO STOT HOBO He O3HAYAeT CBeeHHe BCerO JO JEMOK- 
paTuu B OpHTaHCKOM CTHJIe, MaKOPHTapHOH MU WapTuHo cucTem, WIM 
aMepHKaHCKO MOseIM rpaxkyqancKoro oOmectBa. A mMosarato, 4TO CTOJIb 
JeTasIbHble “MMpCKHe BOIIpoOcbhy» He CllefyeT OOJIeKaTb B CBALCHHBIi 
OpeoJI, BIMCKHBad OTBETbI Ha HHX B Kopaue wim cyHHe. Hanmpumep, mps- 
Maa JI@MOKpaTHA TIpeKpacHO MOxeT OBITb ycieliHol, ecm He 3Ha4dH- 
TeJIbHO JIyumieH, 4eM MHOTonapTHitHad JeMOKpaTH4eckasd CucTema, HU OOe 
OHH Hal[eJIeHbl Ha OHH HM TOT %Ke HaOOp «BbICLUMX WeHHOCTel». YTBepx- 
jeHve CHCTeM TOuOCOBaHHA, BEIOOP 43 ABYX KaHJMAaToB, MHOronapTuit- 
Had WIM WponopuMonarbyad (kak B LBemuu) u30upaTesbHEIe CHCTeMBI 
— BCe 9TO OAMHAKOBO IIpaBOMePpHBble aIbTepHAaTHBbI MAXKOPHTAapHOH CHC- 
TeMBbI, OOecIeuuBalOlve CipaBeAIMBOe MIpeCTaBHTeJIbCTBO B TIpolecce 
IIpHuaATHaA pewenui. IIpospayHoctTb, TosepaHTHOCTb, BOJIOHTepcKad U 
KOMaHJHaad padoTta, B3aHMHOCTb, B3aMMOyBaxKeHHe — HeOOA3aTeJIBHO BCe 
9TO JOCTHTaeTCA HCKIKOUNMTEIbHO Yepe3 AMCPHKAHCKYHO MOJeJIb HerIpa- 
BUTCJIBCTBCHHBIX OpraHu3ayni. VU tax jasee. CMBICI 3}eCb B TOM, 4TO 
IMCaHHA Cile{yeT YATATb CKBO3b IIpH3My BbICLUMX WeHHOCTeH (WIM Maka- 
cud), a He MCKaTb B HUX yKa3aHHA Ha KOHKpeTHOe MONHTHYeCKOe ycTpoH- 
CTBO, KaK 9TO JeJIakOT MOJCpHHCTEI. 

To 2Ke CaMoe KacaeTCA MYyCYJIBMaHCKHX (CMMHUCTCKHX peHHTep- 
mperayui. Ilo Tem 2*Xe MpH4HHaM OHO JOJDKHO OCYLICCTBIIATBCA B Wyxe 
BbICIUMX TYMAHMCTHYeCKHX HU COMMAJIbHEIX WeHHOCTeH, NponaraHyzupye- 
MBIX IIMCaHHAMH, a He IIPHMCHMTEJIBHO K KOHKPeTHBIM, 3apaHee CKOHCT- 
PYHpOBaHHbIM, 9TasIMTapHCTCKHM MOseAM. Bripouem, 2KeHCKHe BOIIPOCBI 
ABIIAIOTCA TOpa3q{O Ooslee CIOXKHbIM CJIyyaeM, TaK KaK B 9TOM OOsacTH 
JJaBHO YCTAaHOBMBIUMeCA TOUIKOBAaHHA, NOAKpeliarolve CpeXHeBeKOBBICe 
TpaquuMH, rtyOoKo ykopeHusincb B TKaHH Mcnamckoro pasa. 

IlosTomMy, BO-IIepBbIX, He CJIe{yeT HCHOJIb30BaTb NMCaHHA B MHTe- 
pecax BJIaCTb MMYIWIMX, H BO-BTOPBIX, HeJIb34 MeaTb MM UrpatTb 9Ppdexk- 
THBHYIO POJIb B 2KV3HH OyAYUIMX MOKOeHHH, KOra JOH OTKPOIOT Jty4- 
wie ciocoOpl ycTpolictBa cBoux jem. MMeHHo 9TO MpoucxoANsO c Tep- 
BbIMH (allosIOreTHYeCKHMH) TOJIKOBAaHHAMH, IpeHa3HayeHHbIMH JIA 
NOAAepKaHuA Ope eIeHHbIX TIpeBaJIMpyIOWIMX MOJIMTHYeCKUX CTPyK- 
Typ. B Halu WH STH MHTeplperalHu CYMTAaIOTCA HEOTBEMJICMOM YaCTbIO 
«McmaMckoro lIpaBa», KOTOpyl0 TpyHO OCIOpHTb, HM MellaroT MOJIMTH- 
YeCKOMY pa3BHTHIO HW MOJepHH3alHH UcTaMcKuXx OOuecTB. IloKa3aTesb- 
HbIM IpHMep B 9TOM CMBICuIe — counHeHHe allb-Mapapyu «aib-Axkam 
ac-cyjimanua» («3aKOHBI TpaBsIeHHs»). 

Kunra ab-Mapapau aBsIdeTCA CTaHapTHbIM yYeOHHKOM I10 «ac- 
cuslca aw-wapu a» (aciaMcKow TouMTHYeCcKOH Teopun). Amb-Mapapyu 
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MHTeplipeTupyeT MHcaHHA TIA «3alMTbI JOWeH OnaropogzHoro mponc- 
xox eHua [Takux Kak aOOacnybI] OT MpaBMTesIA Hall HUMH, CCIM TOIbKO 
OH He HMeeT ellie Oomee OaropOAHbIX KOPHei», «IpH3HAaHHA 3AKOHHbIM 
xalluda, CAaMOCTOATeIbHO Ha3HadeHHOTO APyruM», «BbILaIH WeHer U3 
JJOBEPeCHHOFO MMYIIIeCTBa, COrIaCHO UX KJIaHOBOMY IIPOHCXO2K]eHHIO», 
HajlesleHua xamuda WpaBOM «MOHOMOJbHOTO MPHHATHA pellleHui» (asb- 
ucTHOnay Ou alb-amp). OueBuqHO, 4YTO MO3HIMA ab-Mapapau He cBA- 
3aHa C pealu3aliveli Ue clipaBeyIMBOCTH, JOOpocoBecTHOrO MpaBseHHA 
HM IMBUJIM30BaHHOCTH B JIKOOOM H3 COBPeMeCHHBIX CMBbICIIOB. TeM He Me- 
Hee, HX OTHOCAT K «McamMcKoMy lpaBy», a He K «ucTopuu UcnamcKoro 
papa». WU mroObie MOMbITKH UX MOJepHu3allMH BO UMA peasIM3allun UC- 
JIAMCKHX UPHHI[MMOB CipaBeJWIMBOCTH HM COBeIIaHHA BUHbIe WeATesu- 
TPaAMUMOHAINCTH! MpOBOSralaroT Ouda. 


Teopuu, opuenmupoeannole Ha maciaxa 

Teopuu, OpHeHTHpoBaHHble Ha aciaxa, KOTOPbIe MbI TakoKe OTHO- 
CMM K KaTeropvu TOAXo0B, KiIaccHpuUMpyeMbIxX KaK «MOJ{CEPHH3M»), 
IIbITaIOTCA W30e%KATb HeAOCTATKOB allouoreTuyecKoH MHTepmpeTalnu 
IYTeM IIpouTeHHA MHMCaHHi B MWWlaHe JOCTWKeHHA OlIpeesICHHbIX HHTe- 
pecoB, a He KOHKPeTHBIX, 3apaHee pesolpeyeueHHbIX MOUMTM4eCKHX 
qenei. Moxammay AOyo u Taxup nu0H Attyp yqemamu oco6oe BHHMaHHe 
wuTepecaM 4 WesamM Mcnamckoro lipaBa, C4HTad HX KOMIOHCHTaMH CBOE 
(byHAaMeHtTabHol pedbopmsr VUcsamckoro mpasa. IIpegnoxenne YOu 
Aulypa BIIMTb HOBbIe cHIbl B Ucnamckoe mpaBo ObI0 OCHOBaHO Ha 
«MCHbINICM BHUMAaHHH, yeCIteMOM JMCIMINIMHe ycywib WU TepekO“eHHu 
BHHMaHHA Ha HOBYIO MeTOAOJOrHiO, OCHOBaHHY!O Ha MIpHHMMax alb- 
Makacuo». OH ropsx4O KPHTHKOBA TpaqMUHMOHHbIe wWKONbI McnamcKoro 
IipaBa 3a urHopupoBaHne weet Ucnamckoro mpaBa, 4TO, 10 ero MHe- 
HHO, ABJIACTCA «€JMHCTBCHHBIM OOIIMM OCHOBaHHeM, 3¢ddeKTHBHO pe- 
WIarOWMM J{WJIEMMy CMeCHBI OOCTOATeIBCTB HU pa3IM4HbIX MHeHH». O- 
HakO 93Ta (OpMa HeCcOBepIICHHOrO HHAYKTHBHOTO YMO3aKJIIOUCHHA, KO- 
Topol nom30Basica MOn Autyp, KpHTMKOBasIacb Kak 3alaqHou usoco- 
(pueli eye co BpeMeH ApucToTelA, Tak M TpayMUMOHHBIMM HClaMCKHMH 
(PyHAaMeHTaJIBHBIMH UCCIeOBaHHAMH V3-3a ee «HEACHOCTH». 

Bray ac-Cayupa Ha MeTOJOJIOFMY4eCKOM YpOBHE 3aKJIIOUAJICA B J1e- 
TUTHMalMM WAAYKUMM Kak «MpouHoro PyHAaMeHTa Id HayKU UH TeOsIO- 
rum». B cBoem tTpyye «atb-Ycyc ajlb-manm ukuua ju ajlb-ucmuKpa» 
(«Jloru4eckHe OCHOBAaHHA HHAYKUMM) OH MOApOOHO H3y4asI MeTO, HH- 
JYKTHBHOTO yMo3ako4eHHA. Ac-Cayup Ha3bIBaeT HHLYKIMIO «OCHOB- 
HbIM HHCTPyMeHTOM paccyKeHHi, HCHOb3yeMbIX B KopaHe Ia WoKa- 
3aTesIbCTBa CylecTBoBaHuA bora». Ilocue uHTepecHoro u THaTesIbHOTO 
MaTeMaTH4eCKOTO aHaIv3a OH TIpH3HaeT «HeACHOCTb» HHYKUMH, HO 
Iipeymomaraet, 4TO 9TAa HEACHOCTb YMeHbIaeTcA 110 Mepe OOHapyxKeHHA 
HOBBIX «9MIMPH4eCKUX [OKa3aTeJIbCTB», OCHOBbIBAACh Ha TeOpHN Be- 
postHoctu. Bipouem, Hecmotps Ha BKuIay] MOn Aurypa u ac-Cayupa B 
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Makacu0-opveHTHpoBaHHblit WpoekT pedopMp! Mcnamckoro pasa, «TOT 
IIPOCKT OCTAJICA HEOKOHYCHHBIM)). 


Peeu3ua ycy.ib 

Euje OHO TeYeHHe MCAMCKOIO MOJCpHH3Ma IIbITAaeTCA epecMOT- 
peTb OCHOBHEIe MosoxKeHHA Ucnamckoro mpaBa (ycyib ailb-qbuKx), He- 
CMOTpA Ha BO3paxKeHHA HCOTPAMUMOHAIIMCTOB MIPOTHB JIOOBIX H3MeHe- 
HHH «OCHOB)» H CYPOBOCTb PpexKHMOB, HMCHYIOWIMX ceOa HCaMCKHMH. 
Bnpouem, Webi pA] CTOPOHHHKOB peBH3HU ycVib BbIpakKaeT MHEHHE, 
4TO «“HHKaKOe CylecTBeHHoe pa3sBuTHe Mcnamckoro mpaBa HEBO3MO%KHO 
OCYLLeCTBUTb 6e3 paspaOoTKH PyHAaMeHTaIbHOW MeTOAOOFHH MmpaBa»». 

Hanpumep, Moxammay AOxO cTaBHyI MOA BOMIpoc MOHATHe «eaH- 
HOJyuIMe Y4eHbIX» B OOOMX PopMaXx: KaK eJ{MHOyUIHe 10 MOBOAY Upa- 
BOBBbIX MOCTAHOBJICHHH HW KaK CXMHOAYLUIMe 110 MOBOAY xagqucos. Ox mpu- 
3bIBaJI K Pal[HOHAJIBHOMY HCCJIeEOBAHHIO NOCTaHOBJICHHH VW XaMcos, VA 
IipeKpalljeHHA «3aBHCHMOCTH OT yHacsleqOBaHHOW JIMTepaTypbl 10 mpa- 
By». Pawwonamu3Mm AOO MocTaBHsI Tepe] HAM Cepbe3Hble BOMPOCcbI 110 
MOBOY IpaBOMOYHOCTH MHOTHX «H30JIMPOBaHHBIX COOOMIeEHHI» (axaduc 
axao). OH WHueT: 

«Yero CTOMT Welouka MepeyaTaHKOB, O KOTOPOH A HMYerO He 
3Hato? 4 He 3HalO HH MOBeeCHHA STHX MepeaTYMKOB, HM UX CIIO- 
COOHOCTH K TNOHHMaHHto UH 3alloMHHaHHt0. Jia Hac 9TH Mepeqaun 
— 9TO IIpOcTO MMeHa, CKOMMpOBaHHble HW MOBTOpAeMBIe WelxaMu, 
a MBI CJI€YeM HM, H€ HM€A BO3MO2XKHOCTH CaMOCTOATEJIbHOLO HC- 
cile}OBaHH)». 

AOyo oOpatiaetca K Kopany, uToOb! OLCHUTS COJepxKaHve XaHcoB 
M OCMBICJIMTb ipakTHyeckKHe pellieHuaA. OH IIpH3bIBaeT yYYeHbIX COCpeO- 
TOUNMTECA Ha Uexx KopaHa, TakKHX KaK «HPaBCTBCHHOe BOCIIMTAaHHe, Jly- 
XOBHOCTb, 3HaHHA, IYTb K COBEPLUCHHONM COMMaJIbBHOM 2KH3HH»>. CoracHo 
cBoei PyHAaMeHTaIbHOH MeTOAOMOrMU, OH Ha3biBaeT Mcslamckoe mpaBo 
«PeaJIbHBbIM I1paBOM)». 

Korga A040 IpHMeHsAeT CBOM PallHOHaJIbHble MPHHIUMIbI B KadecT- 
Be MY@THA HU CYAbH, OH BLIHOCHT @amévi, OYeBUAHO TIpoTuBOpeyalHe 
yCTOABIUCMYyCA “CHHOYIIHOMy MHeHHIO». Hanpumep, oH u3qaet dam- 
6y, OrPaHHYMBaIOLy!O NOJIMTaMUIo, WaeT MYCyJIbMaHKaM l1paBo Ha pa3- 
BO, JlerayIM3yeT CKYJIBITYpbl, MOOMIpAeT BCe POPMBI MpHkayHOoroO UC- 
KYCCTBa, TpeOyeT OT KaxKOrO MYCYJIBMaHCKOrO y4eHOrO 3HAaHHA XOTA OBI 
OWHOTO EBPOMeHCKOrO A3bIKa. 

Astousa ac-Caqup ToxKe BBeJI HeEKOTOpble MOAHMMUKAWMH B OT- 
JeJIbHbIe Oa30Bble JOKTPHHBI Vcyilb A/lb-GuKx, Take Kak «eMHOTyUIMe» 
MW «pa3pellieHve IpoTHBOpe4dMii» (xa am-ma’apyo). KpoMe TpayMuMou- 
HOrO JpKaPapHTCKOTO ONpeseeHHA «HJKMAa GJlb- ‘UMpay, OH TIpH3HaBall 
KOHCCHCYC, OCHOBaHHBIM Ha «COrIaCHH C OMpeyeJICHHbIM PeLIeCHHeM 3Ha- 
YATeJIBHOTO 4HCIIa IpaBoBeOB HU MydTHeB». Ac-Cagup TakxKe IpHMeHHI 
«TCOPHIO BEPOATHOCTH, YTOOBI WOKa3aTb, YTO yBeIM4eHMe YUCIIa MpaBo- 
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BeJOB O3HaYaeT «IIPpeBpallleHHe>» BEPOATHOCTH B yBepeHHoctTs. WTO Kaca- 
eTCA «“pa3pellleHHA TIpOTHBOpedH» WByX OBOOB, ac-CayMp mpesIoOxKUI 
MeTO], OOHapyKeHHA B3AMMOCBA3H Mey MPAMbIM yKa3aHHeM OJHOTO 
OBO C IesIbIO 3AKOHOAaTesIA (MaKcyO alu-wapu) BTOporo TOBOTA. 

Muorne COBpeMeHHEIe MOJCPHHCTHI MOBTOpAIOT HAeH AOTO UH ac- 
Cayupa 0 TlepecMoTpe MOHATHA «eMHOYyUIMe» HW Tpyrux OCHOB, TaKHX 
KaK OTMeHa (Hacx) KOpaHH4ecKuX asTOB, ayTeHTH(UKalMA XasMcoB Ha 
OCHOBaHHH CTeIeHH HX COOTBeTCTBUA MpHHunnaM Kopana. Tax, Won 
Alllyp pa3uIM4asI Xa{MCbI, IpH3BaHHbIle ObITb 9JICMeHTOM IipaBa, HW Wpoune 
XaJIMCbl, HMeIOMIMe OTHOLMCHHE TOKO K JIMYHBIM peymouTenusM IIpo- 
poka HW He MIpH3BaHHbIe ObITh 3IEMCHTOM IIpaBa, O 4eM FOBOPHJIOCk pa- 
Hee. DTa TOUKAa 3peHHA MpOWOIMKaeT pa3pa0aTbIBaTbCA MHOTMMM COBpe- 
MeHHbIMH yueHbIMH. MOH Altyp Takxke KPHTHKOBAa KIaccH4eckKoe T0- 
HUMaHHe ycyib, CHHTAA, YTO OHO «MIpeHeOperaeT IesMMM IpaBa, He cuH- 
TaeT HX OCHOBAMH, a TOJIBKO 3aTparMBaeT UX B paMKax pa3jfesla 0 cyxKe- 
HHH 110 aHasIOrMu... TOra KaK HM TOIO2%KCHO ObITb OCHOBaMH OCHOB»». 

Hekotopbie COBpeMeHHbIe€ MOJePHUCTHI MpeararoT pacliMpuTb u 
PeHHTeplipeTupoBaTh U Wpyrve KOUeBbIC NOHATHA VCVW1b, TIPHUYHCIIMB K 
HUM «(pYHaMeHTasIbHOe TpaBHsIO O BO3MO2%KHOM M3MeCHeEHHM IIpaBOBBbIx 
MOCTaHOBJICHHM B 3ABHCHMOCTH OT H3MeCHeCHHA BPeMeHH U Mecta» >”, wim 
«YUUTHIBATh POJIb BPCMeCHH HW MecTa B COBPeMCHHOM WJDKTUXasle»">>. 
HatipuMep, HOBbIe TOJKOBaHHA MOHATHA «uacraxa» (Onaro) O3HadaroT 
paciumpeHve ero HHAMBUAyaIbHOM OpHeHTalMH WO COMMasIbHOM, T.e. 
YTOObI OHM YUNTHIBAIIN Oaro OOLIecTBa B I[esIOM, a He OrTpaHW4nBasIHCcb 
YyacTHbIMM WHTepecamn. MojyepHucTbl ToxKe HMeIOT pa3Hble MHeHHA O 
TIpakTH4eCKOM IIPHMeHeHHU aciaxa U ero CBA3M C TIPH4HHOH B TeKy- 
UHH MOMeHT BpeMeHH. 

Cyx enue 10 aHasIorMn (KolAc) — elle OMMH “BTOPH4HbIN HCTOUHUK 
FOPHCIpyAeHUMM», MOABepruiMlica penHTeplipetaluu B CBOeH TpaqHIn- 
OHHOM eyKTHBHOM CTpyKType (Kora e/{MHCTBeHHbIM Cllyyal, yIOMA- 
HYTHIM B KAHOHHYeECKUX TeEKCTaX, OepeTca 3a OCHOBY IpaBOBOrO pellleHHA 
110 HOBOMY BOIIpocy) 10 pa3HOBHAHOCTH aOzyKUMN (paccMOTpeHHaA Kak 
MOXKHO OosIbIlero 4MCIIa ClydaeB, CBA3AHHBIX C TeMOM, HM BbIBeeHHA 0O- 
lero PyKOBOJCTBa JIA IpHHATHA peieHua). MHorve CTOPOHHHKH peBH- 
3H VCVilb TIPH3bIBalOT K BBCJ[CHHIO HOBOTO MeTO/a KbLAC — WIMPOKON aHa- 
JIOTMU (G/1b-KUUAC Allb-6acu’). 


«Hay4no» opuenmupoeannaa peunmepnpemauua 

Creqyroujee TeyeHHe UCIaMCKOrO MOJepHH3Ma BbIOpao Apyroii 
NOXO, K pewHTeplipeTawHv. Ora HOBadA LWIKOJIa TOJIKOBaHHA BBOJUT 
«HaydHy!o HHTeplipetauMio Kopava 4 CyHHbD». B sTOM Mo_xoe palHo- 
HaJIbHOCTb OlpeesAeTCA CKBO3b IIPH3MYy HayKH, aaTbI Kopana u xayMcel 
IIpopoka pevHTeplipeTupyroTca, 4TOOLI COOTBETCTBOBATb TOCJIe¢{HHM 
Hayu4HbIM OTKpbITHAM. Ha MOM B3IIAL, 3TO, OMHOBPECMCHHO, alloJIOreTu- 
yeckuHit HU pepopMucTcKHi MOAXoy. OH ABsIAeTCA pe*POPMHCTCKUM B TOM 
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CMBbICJI€, 4YTO OTKpbIBaeT Kopau JIA HOBbIX MHTeplipeTalMli, OTTAJIKH- 
BaFOWMXCA OT COBpeMeHHOrO 3HaHHA. Ho B TOM CMBICJIe, B KAKOM OH 
WMIeT B CBAL[CHHbIX TEKCTAX NOATBepxKeHHe Hay4HbIX TeopHi, Tora 
Kak CaMa HayKa HaxOJMTCA B IIPOLWecce IBOJIIOMMH, OH ABJIACTCA allosore- 
THYeCCKUM. 

BooOule HY2KHO CKa3aTb, YTO MOJepHucTcKHe MosAXoAbI K Mcsamc- 
KOMYy IpaBy KOJIMYCCTBCHHO IpeBOCXOJAT H3bAHbI KaK KJIACCHYCCKHX, 
TaK HM TpayMUHOHAaIMCTCKHX MOAXOAOB, HU pesararoT Oosee pearucTu4- 
HbI€ OTBCTbI Ha 2%KH3HCHHbIC BOMPOCbI. BupoueM, B TO BpeMA KaK 3allaji- 
HbIM MOJCpHH3M BCe Yallje NOABepraeTca KPHTHKe B «IIOCTMOJepHHCTcC- 
KOM JIMCKypce», HCaMCKHHM MOJe@pHH3M TOKe KPHTHKyeTCA B paMKax 
TOPO, 4YTO MbI Ha30BEM «IIOCTMOJepHHCTCKHMH TMoyXoyamu K Mcnamc- 
KOMy lIpaBy». OO 9TOM pe4yb No AeT B CileAyIoOWleM pa3zzeue. 


5.5. IOCTMOJIEPHHCTCKHE MOJIXOJIbI 


IlocrmMoyepHu3M — 9TO COBPeMCHHEIM MOLIHbIM MHTeWIeKTYyalIb- 
Hb, MOWMTHYeCKHH WU KYIbTYpHbIM mpouecc/cusa, HallpaBsIeHHEI Ha 
We3MHTerpalMio HU pedbopMaTHpoBaHve MHOXKeCTBa XYJO%KCCTBCHHEIX, 
KYJIBTYPHBIX H MHTCJWICKTYAIbHBIX TpayMWH. ITAM TePMHH MMeeT MHO- 
TO MpOTHBOpe4yHBBIX OMpeeueHu, HAaYHHAA C “OKJICKTHKM> HU «KOII- 
aka» JO «HEOCKeEHTHYH3Ma» HW «aHTHpalMoHaiH3Ma». OHaKo, 0-BH- 
JMMOMY, BCe IIOCTMOJeEpHHCTHI, Tak WIM MHave, COrIaCHbI C KpaXOM MO- 
jlepHa, B YaCTHOCTH, B MepBoi MoMOBHHe XX Beka B CHJTy ero COOCTBeH- 
HBIX J[CTePMHHHCTCKHX HW YHHBepCaJIbHBIX WeHHOcTeli. MuHorve uciaMc- 
KHe yYeHbIe BOCIIPHHAM pa3JIM4YHbIe MOCTMOJepHHCTCKHe MOAXOAbI U 
lIpHMeHwM Ux K UcsiaMcKomy lpaBy. 

OOuIMM MeTOJOM BCeX 3THX TOCTMOJEPHUCTCKHX MOAXOJOB ABIIA- 
eTca jjekoHcTpyKuua. JlekoHcTpyKiHa — 93TO Uex/Tporecc/mpoext, 
lipeqoxenHbie 7Kakom Jleppuya B 1960-x rogax B WpoyospKeHHe Tpu- 
3bIBa Xaiierrepa K pa3spylieHuto 3anaqHou MeTapu3n4eckon TpayqMHH. 

JleKoHCTpyKUMA — STO «TAKTHKAa JeLeHTpallun», T.e. IpepblIBaHHA 
PelpeccHBHBIX HW MpOH3BOJIBHBIX Hepapxui. Jleppuya HallesieH Ha JJe- 
KOHCTPYKUHIO «“IOTOLMCHTPH3Ma» (KOMOHHHPOBaHHIM TepMHUH, IIpOucxo- 
TALIM OT «10z0c» (coBO bora) 4 «1[eHTPH3M> (HaxXO2%KeHHe B IeHTpe)). 
Jleppuga roBoput 0 WIOrOleHTpH3Me> CIeAYIOWIMM OOpa3om: 

«... K TOMY, 4TO MbI Ha30BeM Jlozoyenmpu3mom. Metadu3nka 
(boHeTHYeCKOrO THcbMa (HallpHMep, OyKBeHHOrO) 10 CyTH cBOeli 
Oba — 110 3araOUHbIM, HO BaxKHbIM IIPH4YNHaM, HeMOHATHBIM C 
MO3HUMU MpOcToro HCTOPHYeCKOrO peIATHBH3Ma, — CaMBbIM Ilep- 
BbIM H CaMbIM MOLJHBIM 3THOLCHTPH3MOM, KOTOpbIM HbIHe HaBs- 
3bIBaeT CceOA BCCEMY MUPy HM YIipaBslaeT B paMKaX eMHOTO No- 
padka: 1. noHAMUemM nucbmMa — B Mupe, Tye BbIpPaboTKa (oHeTH- 
YeCKOTO IIMCbMa COIIps»KeHa C COKPbITHeEM COOCTBeHHOM HCTOpHH 
IIMCbMa KaK TaKOBOTO; 2. ucmopuell Memadu3uKU, KOTOpas, He- 
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CMOTpax Ha BCe pa3IM4yHe MOAXOAOB... BCergya Buea (ep- 
BO)HayasIO HCTHHbI KaK TaKOBOM B oz0ce. Mcropua UCTHHBI, HC- 
TOPHA HCTHHHOCTH MCTHHBI Bcera Oba ... IpHHWKeHHeM IIMCb- 
Ma, ero BbITeCHEHHeM 3a peel "NOHO" pea». 

Bpipaxxasch AcHee, MOXKHO CKa3aTb, 4TO Jleppuyza cuntas, YTO «Ou- 
HapHO-JIOrOMeHTpHuecKHe»> TePMHHBI (Takve KaK «OOpo», «MyKYHHA», 
«enbii», «EBpoma») He OJDKHbI OITh aBTOPHTAapHbIMH HU pelpeccuB- 
HbIMH «LCHTPH3MaMM», B TO BpeMA Kak HOHATHA «J[pyroro» («3J10», 
(OKCHIMHA», «4epHbiii», «Ad@puka») «MapruHasiH30BaHbD>. OH TakoKe 
IIpH3bIBal K «pyro JIOrMKe», MOCpeACTBOM KOTOPOHM WocTuraetca je- 
KOHCTPYKUHA JIOTOWeCHTPpHYeCCKHX TEPMHHOB yTeM CABUTa MaprHHaliu- 
30BaHHBIX TCPMHHOB, YTOOBI OHH «C TOM %Ke BO3MO%KHOCTbIO, CKOJIb H 
JIOTONWCHTPHYHBIC, MOLI OKa3bIBaTbCA WEHTPOM>>. DTa HOBaA MepapxuA 
«aBTOPHTeTa», B KOHI€ KOHIOB, CTaHOBHTCA CTOJIb %Ke HecTaOuJIbHO;, 
Oosee TOTO, JOT, B KOHUe KOHUOB, CqaloTca Mepex «ijesyIMKOM CBOOOT- 
HOH Mrpow WpoTuBOoMOOxKHOCTeH». Teopua Jleppuya (wm «mpoeKT», 
KaK OH IIpe4NOUNTa ero Ha3bIBaTb) He MO3BOJIAeT peun (HIM MHCbMy) 
CTaTb «IIMCaHHeM>> WIM «TEKCTOM)», HOCKOJIBKY, MMIWeT OH, «B OTCYTCT- 
BHe WeHTpa WIM HCTOKa BCe CTaHOBHTCA JJMCKypCcOM». OTa TeopuA OKa- 
3bIBaeT BIIMAHHe Ha CMBICII TepMHHa «3HadeHHe/ceACTBUe», IOTOMY 4TO 
«cryaawHO JIM, YTO... CMBICJI CMBICIIAa (B OOWICM CMBICIIe CMBICIa, a He 
curHasia) — 39TO OecKOHe4HOe cieycTBHe? HeckoHyaeMoe TociaHHe OT 
O3Hayarollero K O3HayaIOlemMy?». C OTeIeHHeM B KaxKOM «HCKypce» 
O3HayaOLerO OT O3HAYAeMOLO MPOHCXOAMT eKOHCTpyKUHA Camo HH- 
Tepiipetayuu. TakuM o0pa30M, HOBad KyJIbTypa «[eMOHTaxKa» CO31aHa 
Ha OCHOBaHHH TOrO, 4YTO XacaH OMMCHIBACT KaK «eCO3HaHHe, e3HHTe- 
TpalMio, JeKOHCTpyKUMIO, JeleHTpalu1o, WedopMan1o, pa3ziM4eHne, 
J{MCKPeTHOCTh, JH3bIOHKIMIO, eMaTepHa-IM3alHi0, JEKOMMO3HLUHK, Je- 
ePuHUUMIO, JEMUCTHPUKALMIO, JeTOTA-JIM3alHIO, eIerHTHMAal{HI0»». 

Hecmotps Ha oveBHaHy!0 OuHAapHyto JIOrMKy JeKOHCTPyK-THBUCTC- 
KOH «pyro» JIOPMKH, BCe IIOCTMOJepHUCTcKHe MoAXobI K McnamcKomy 
lipaBy IPMMeHAIOT JCKOHCTPyKUMIO WIA eleHTpaluu olpeyeseHHoro 
OvHapHOro JOrolweHTpu3Ma. B wHTepecax aHasIv3a MbI MOeIMM 9TH TOT- 
XOJ{bI Ha pA TeEYCHHM, a MMCHHO, MOCTCTPyKTypasIv3M, HCTOPHWH3M, 
KpHTHYeCKHe TpaBOBble HCCIEMOBaHHA, MOCTKOJIOHHaIN3M, HeopallHoua- 
JIM3M, aHTHpallMOHasIv43M UW CeKyIApH3M (cxema 5.12). Pasmmuna MexKLy 
39THMU MOAXOAMH 3aKJIOUAIOTCA B TOM, YUTO HMCHHO OHM CYHTAIOT CBOeH 
«JIOTONCHTpH4eCKOM»» MuWeHbIO Kopan, sn0xy IIpopoka, ucmamcKne 
(puNIOCO@CKO-MpaBOBbIe WIKOJIbI, THCKPHMH-HalMOHHble TpayMuHu, opu- 
eCHTaIH3M. Y MOCTCTpyKTypayIMCTOB TaKHM JIOrOWeHTpHYecKHM Tep- 
MHHOM ABJIAeTCA CaM Kopau, y aHTHJIOrO-ljeHTpHCTOB — 3110xa IIpopoka. 
JloroueHTpHuecKUMH TeEPMHHAMH AHTHpalMOHAaJIMCTOB ABJIAIOTCA pallHo- 
HaJIbHOCTb HM JIOTHKa MOJlepHa. Y y4eHbIX, 3aHHMaIOLMXCA KPHTHYEC- 
KMMH HCCIeqOBaHHAMH l1paBa, 9TO TpayMUMOHHbIe WIKOJIbI MbICIIM HW JMC- 
KPHMHHaLMOHHBIe TpaMWMu B MCIaMCKOM MUpe, B 4YaCTHOCTH, B OTHO- 
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UICHHH %KCHIHH WH HCMYCYJIbMaHCKHX MCHBbIIHHCTB B MYCYJIbMaHCKHX 
oOmectBax. WM, HakoHell, JIOrOWeHTpH4ecKHii TepMHH TOCTKOJIOHHA- 
JIMCTOB — 9TO 3allaqHoe JOMMHMpoBaHHe Yepe3 OpHeHTaH3M. Paccmor- 
PHM KaxkK0e 43 STHX TEYCHHH B OTCJIBHOCTH. 


Jloka3aTenbcTBo 
(xyoototca) 


Heopattyonanu3m 


AnomoreTuueckas : 
WHTeplipeTalia :, Cexymspi3M 


Penutepnpetamia 


Tloamep2xnBato- 
me 
CBIeTeIbCTBA 


He3nHauntesbHaa 


KpuTuka Kputuueckne 


TIpaBOBbIe 


{ Tlocrkononnamm3M 
* HcculeOBaHHA 


PagukabHat 
peHutTepiipetanmma 
Uctopu3m 
PagukasibHat 
KpuTuka 


Cospe- Pemenna 
MeHHBIe = PaltioHa- = Tpaili- 
IeHHOC- JIBHOCTh —WOHHBIX 
TH/Tmpapa Ma3xa606 


Bricume = [Ipopo- 
yemn/ yeckat 
Onaro Tpanquua 


ASTBI 
Kopana 


TlocTmoyepHu3M weeeeeneeeee 


Cxema 5.12. Tenoenyua nocmmodepHu3ma C MOUKU 3peHUA 20 Me4YeHUl. 


Hocmcmpykmypau3m 

IloctctpykTypau3M <ABJIfeTCA aHaIMTHYeCKHM WHCTPyMeHTOM 
IOCTMOJIepHH3Ma, MOCpeCTBOM KOTOPOrO OH aHasIM3upyeT «TeKCT», IPH 
93TOM TEKCT paccMaTpHBaeTCaA KAK OCHOBA ped, HM BCe YeIOBeueCcKHe 3Ha- 
HHA CUNTAaIOTCA “TeEKCTOBbIMM». McsaMckve y4eHble HEOJHOKpaTHo IIpu- 
MeHAJIM MeTO, MOCTCTPyKTypasIMCTCKOM JeKOHCTPyKUMM WIM WelleHTpa- 
uu Tekcta Kopana, KOTOpbIM OHH paccMaTpuBaIOT Kak «IIeEHTP HCIaMc- 
KOH KyIbTypbI». KoHieniua “OTKpOBeHHA» B TMCaHHH pevHTeprperu- 
pyetca/cMellaetca c TpayMIMOHHOM MO3HIIMM OoxKecTBeHHOTO MOcIaHHaA, 
Tlogzpa3yMeBarore, uTo IIpopok nomyaun Kopan kak «pactiMdpoBaHHoe 
TloclaHve» HU lWepesall ero CBOeMy HapoOyly Ha CBOeM A3bIKe H B CBOeM 
KYJIBTYPpHOM KOHTekTcTe. [lesb 9TOrO MpoOeKTa JeEKOHCTpyKIHH — «OCBO- 
OOUUTb Joe OT (OOx*KeCTBeEHHOTO) aBTOpHTeTa (HIM BCeBIAaCTHA) WHCa- 
HH, YTO ABJIAeTCA OOMIeH TeMoi padot Moxameya Apxyna, Hacpa Ady 
3alina, Xacana Xanadu, at-Taxupa alb-Xapyaya u DOpaxuma Mycui. 

Bosiee Toro, CCMHOTHYeCKad TEOPHA TOApa3syMeBaeT, YTO A3bIK He 
MMeeT IIPAMOrO OTHOMICHHA K PeasIbHOCTH, a MeTadu3M4ecKHe KOHIIerI- 
I{MH CUMTAaFOTCA MOCTMOZepHuctamu oT Hue Wo Jleppuya, cBoero pona 
camMompoekuMelt. B cBoem counHeHHH «am-Typam 6a am-maoocoud» 
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(«KyjIbTypHoe HaciieqcTBO H OOHOBIeHHe») XacaH Xanadu cyewyer 
9TOH JIMHHM paccyKeHHi MW 3aKsIOUaeT, YTO «KYYCHbIC OCHOB peJMrHH, 
ropops o bore, Ero cyu{HocTH, CBOMCTBax WM JjeqHUAX, Ha CaMOM JfeJIe 
TOBOPAT O COBEPLICHHOM YeJIOBeKe, BO3SBeECHHOM JO MaKCHMaJIbHOrO 
lpeyema». TakuM o0pa30M, OH TIpH3bIBaeT 3AMCHHTb «aOCOJIOTHBIe H 
SCCeHIMaIMCTCKHe» TepMHHEI «bor, pai, a, 3arpoOHasd 2«u3Hb»> Ha «He- 
JIBYCMBICJICHHBIe>» KOHWeMUMU «CBOOO Za, JEMOKpaTHA, Ipuposa, pasym». 
HenounaTHo, mo“eMy MOcIeqHAA Tpyliiia TepMHHOB cBOOOAHAa OT JBY- 
CMBICJICHHOCTH, H Mo“emMy XacaH Xanadu cuutTaet, 4TO OHa OOAZATCIIBHO 
HaxOJHTCA B IIPOTHBOpe4HH C MepBo rpynnov TepMuHoB. VM pa3Be Tako 
cmocoO paccyxKeHHA He ABJIAeTCA BCe TEM 2%Ke OMHAPHBIM HW 9CCeHIMa- 
JIMCTCKMM MBILUJICHHeM, IIpOTHB KOTOPOrO BBICTyHaeT MOCTMOJCpHH3M? 

B ceMHOTH4eCKOM CMBICIIC JEKOHCTPyKUHA MOKeT ObITh Xopoliei 
uyeei/MpoleccoM JIA TOrO, 4TOOBI, B KOHIC KOHWOB, «eLeHTPpHpoOBaTb»> 
MOMaBIIAIOWHe COMMAJIbHbIC CTPyKTYpbI HW JHCKPHMUHAaLMOHHBIC 3aKOHBI, 
O 4eM MBI TOrOBOpHM HwKe. OyHakO BbIZBHTad TeOopuloO OOHOBIICHHA 
(madzcoud) VUicnamckoro mpaBa, Kak 9TO JesalOT MOCTCTpyKTypasIMCcTHI, 
HeOOxOAMMO OMpaTEcd Ha ycTOABLIMeca (PyHAaMeHTaIbHble yOoueHHA 
MYCYJIBMaH, B IIPOTHBHOM CJlyyae 9Ta Teopua OyeT «HeHCIaMcKOli» H, 
Oe3yCIOBHO, HHKOr a He HaiijjeT IpakTH4ecKoro MIpHMeHeHHA. 

B 9TOM IylaHe MbI HaxXOQHM «IIOCTMOJCPpHUCTCKyt0>> KOHIeCIILHIO 
«MCKYPCHBHBIX Tpaquuni Tanana Acaza moue3Hon WId MOMeleHHA 
MYCYJIBMaHCKHX JIMCKYpcOB B UX JMCKYPCHBHBIM KOHTeKcT. Pa3BHBas 
uyeu Dyko, Aca onpeyesaeT WHCKypCHBHYy!O TpayMuyMto Kak JMCKypc, 
CTPeMALIHicA COOOMIMTh WpakKTHKYIOWHM O PopMax H LWesAX WX mpak- 
THK. OH yTBepxKAaeT, YTO HCIIaM — 9TO JHCKYpCHBHad Tpawuua, KOTOpar 
«BKIIOUAeT B CeOA OCHOBOTIOMIararolHe TekcTbI — KopaH u xaqucbl — u 
COOTHOCHT ceOa C HHMH»>. TakuM 00pa30M, HOBBIe JIOKaJIbHbIC COOBITHA B 
%KW3HH MYCYJIbMaH HaXOATCA B IpONOJDKAKOWeCMCA B3AMMOJeCHCTBHH C 
Oosee WIMpOKMMH paMKaMH UCJIaMa, K KOTOPbIM IIpHHasIexKaT KIIIOUeBEIC 
TeKCTBI. 

Bce MycyJIbMaHe, HECMOTPA Ha pa3JIM4HA MeXxKZY HUMH, BepsAT B 
Bora, IIpopoxa Myxammaya HW B OOwReCTBeHHOe TocmaHHe Kopana. Ha 
9TOM TpOlCTBeHHOM (byHJaMeHTe 3MKeTCA BCA MCaMCKad pesMrH4A, 
MOSTOMY IOCTCTPyKTypaJIMCTCKHM NOXON, KOTOPbIM CBOMTCA K Je- 
KOHCTpyKUMH CcaMux KOHenuMi bora uv Oox%KecTBeHHBIX MOcNaHHi, He 
BBI3bIBACT JOBCPHA K TaKHM 3AKOHOTBOPYECKHM IIpOeKTaM HM CO3aeT TO, 
Y4TO MOXKHO Ha3BaTb «3TIMCTEMOJIOTHYCCKHM BaKYYMOM»». 

B ToM, 4TO KacaeTca (akTOpa HCTOpHM, MBI elicTBHTeIbHO He 
JOJDKHbI TOBOPUTb, YTO KopaH — 9TO «KOAMpOBaHHOe MOcIaHHe», KOTO- 
poe IIpopok «pacuiupoBan CBOMM YeIOBeYeCKHM A3bIKOM»>, YTOOBI O- 
Ka3aTb, 4TO KOpaHM4eckKHe A3ZbIK HW «<3HAKH)» — 9TO PYHKUHH apaocKoro 
KouTekcta VII Bexa. Mpl Moxkem TIpoctTo pa3iMyaTb 4yacru Kopaua, ka- 
CarolllHeca TeX WIM MHBbIX BOMPOCOB, COOBITHH, Wesel, CBA3AHHBIX C paH- 
HeHCJIaMCKUM TepHOJOM, HW Apyrve uacTH, KacarouMeca IpequMcanui u 
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IeHHOCTeli, KOTOpbIe CylyxKaT UeIOBeUeCKHM HHTepecaM B JIKOOOM MecTe 
MW B JHOO0e BpeMa (HECMOTpa Ha MOCTMOJepHHCTcCKHe MpoOseMBI C JIKO- 
ObIMu (OpMaMu YHUBepcasiH3Ma). 


Hcmopusnocmps cpedcme u/unu ueneu 

IlocrMoJepHHCcTCKH MCTOPHUMCTCKHM MOAXOA Mpeynosuaraet, 4ToO 
Halll lIpecTaBsIeHHA O TeKCTAaX, KYJIbTypax H COOBITHAX OlIpeeAIOTCA 
HX MeCTOM H (byHKUMeH B OpHrHMHasIbHOM HCTOPH4eCKOM KOHTeKCTe, a 
TakKe AX aJIbHeHIIMM ACTOPH4eCKHM pa3BHTHeM. 

Hexkotopbie JJ@KOHCTpyKTHBHCTHI IIpHMeCHAKOT KOHLCMUMIO HCTOpH- 
1u3Ma K KopaHy TONbKO WIA TOrO, YTOOKI 3aKOUaTb, 4TO KopaH kak 
TIMCaHHe ABJIACTCA «IIPOAYKTOM KYJIbTYpbD>, KOTOpad ero Mopoyusa. Ta- 
KMM 0O0pa30M, OHH yrBepxKaroT, YTO KopaH 9TO «HCTOpHyecKHi WOKy- 
MeHT» B TOM CMBICJI€, YTO OH MOXKET OBIT MOse3eH MPH W3y4eHHU OT- 
JIe@IbHOrO HCTOpHyeckoro coobecTBa, CYLIeCTBO-BaBLIerO B 9IIOXY 
IIpopoxa. Ilo MHennro Moruccn, «iuapvatT HeCOB-MeCTHM C IIpHHI{HIIOM 
paBeHctTBa jr0feH». UOn Bappak yrBepxKyaeT, YTO CHCTeMa IIpaB 4esI0- 
BeKa B HMCJIaMe JeCMOHCTpupyeT «HeayeKBaTHy!O NOWepxKKy NpHHUMna 
cBoOoybp». TakuM oOpa30M, Kak cuutTaeT Myca, uciamcKasd ropucrpy- 
JICHIUHA HE MOXeT ObITh CBHCTeILCTBOM «OTHYCCKHX IIpeCTaBIeHHi» B 
COBPCMCHHOM CMBICJIe» — B JIKOOOM cilyyae, TOM %e TOUKH 3peHHA TIpH- 
J[Cp2KMBAIOTCA 3alla{Hble MCTOPHUMCTLI B OTHOWCHHM 3allaqHOW OpHc- 
lIpyeHuHn. 

IlocTMoJepHHCTE! TaKXKe KPHTHKYIOT MOJCPHHCTCKHX YUeHBIX 3a 
«ycisieHve TeKCT-CbyHAaMeHTasIH3Ma»> IlyTeM PeHHTeplipetaluu Wucannit 
B TOA epxKKy COBPCMeHHBIX ITHYCCKHX HOPM, B TO BpeMA Kak TIMCaHHA 
caMH 110 ceOe, KaK CHHTAIOT MCTOPHUMCThI, KOH@JIMKTYIOT C 3THMM HOp- 
MaMH. PacripocTpaHeHHble IIpHMepbl 9TOM KPHTHKH — 9TO MOJePHHCTC- 
Kad peHHTeplipetayua WMcaHHi B NOAWepxKy sraliMTapH3Ma HCaMcKO 
MOJIMTH4YeCKOH MOeIM WM cTaTyca *eHWMH B VcnamcKkom mpase. JI 
Moruccu, «HuKakKWe yXHUpeHuaA He MOryT IIPHMHpHTb KOpaHHyecKHe 
3allOBeqH HU IpewMcaHudA B OTHOLICHHH TpaB HW OOA3aHHOCTEeM 2KCHIIMH C 
uyee reHepHoro paBeHcTBa». APKyH Ha3bIBaeT BCe peHHTepliperatTop- 
CKoe JIBMXKeHHe «CBETCKHM J[BHXKeCHHeM TO], MaCKOM peMIMO3HOrO JMC- 
Kypca». 

XOTEeOC ObI OTMETHTh, YTO “HCTOPH3alla> HCIAMCKUX TMcaHuli B 
IIOJIHOM OObeMe H, TAKUM OOpa30M, OOBABJICHHe ee CHCTeMBI IIpaB V1 WeH- 
HOCTei «aMOpalIbHOM», IpPOTHBOpeyHT CaMOl Bepe B Oo2%*KeCTBeHHOE IIpo- 
ucxox*KyeHve Kopana W COBepleHCTBO CHCTeMbI IeHHOCTeH, IPpHMeHAB- 
tetica Myxammajoo. IIpu 9ToM 4 cuuTato, YTO UcTOpH4eckHe COOBITHA U 
OTICIbHbIC WpaBOBble MpeNHCaHHA, W3IOKeHHbIe B Kopane, cileyyer 
IIOHMMAaTb B KYJIbTYPHOM, reorpapuyecKOM HM UCTOPH4ecKOM KOHTeKCTaX 
mocuaHua uciamMa. IIpH TakoM MOHHMaHHM KOHKpeTHEIe lpeqiHcaHus 
KopaHa MOryT HMeTb YHHBepcasibHoe IIpHMeHeHHe, He3aBHCHMO OT MeC- 
Ta WH BpeMeHu. HpaBcTBeHHble WesId BCCBO3MOXKHBIX HcTOopHii Kopaua, 


180 


leu ero MpesiHcaHHit WU WeHHOCTei JOJDKHbI ObITb HaliMM OpHeHTHpOM 
B HDKTHXayle, YTOOBI STH KOHKPeTHble JeTaH NpoeuMpoBasMcb Ha Halll 
MCHAIOWMMUCA KOHTCKCT B pa3pe3e HOBBbIX OOCTOATeILCTBA BPeMeHH HU 
MecTa, MHbIX reorpajun vu uctopuu. IIpaBopble HOpMBI, ABIIAIOMIHeCA 
pe3yJIbTaTOM TaKOrO HJPKTUXaya, HAKOra He OyAYT MpOTHBOpeyHTb MO- 
P@JIBHBIM TIPHHIWNAaM WU WeHHOCTAM, a TakoKe WeJIaM Hc1aMa. 

TosBops 0 lpHoputTeTe HpaBCTBeHHBIX WeHHOCTel B cucTeme Mc- 
JIaMCKOrO TIpaBa, TOJIe3HO BCIIOMHHTb 3HaMeHHTEIe copa V6On asb- 
Kaituma: 

«LapuatT OCHOBbIBacTCA Ha MYJPOCTH HM JOCTWKEHHH YeOBeUec- 
Koro Oslaronmoswyqua B KH3HH ITON u cHenyromsen. Llapuat — 9To 
clipaBe/IMBOCTb, MHsIOcepyMe, MyfpoctTb u ZoOpo. ostomy s1r0- 
60e MocTaHOBsJIeHHe, MOAMeHAIOMIee ClIpaBeAIMBOCTb HecrIpaBey- 
JIMBOCTBIO, MHJIOCepAHe CFO TIPOTHBOMOOKHOCThIO, OOMIee Oaro 
BpeOM, a My{pocTb OeccmbiIciMeH, He oTHOCHTCA K Iapuaty, 
WaxKe CCIM IIPOBO3IIaLIeHO TAKOBbIM B COOTBETCTBHH C KaKHM-TO 
TOJIKOBAaHHEM)». 

Takaa M03HIIM4 110 OTHOLMeHHIO K Kopany — 9To dbopMa HHTepripe- 
TallMH, 3aHMMarOlllad MeCTO Ha TpaHule, B 30HE TepeceyeHuaA MOsep- 
HHCTCKOIO HW MOCTMOJCPHHCTCKOIO MeTOOB, WIM, CCIM YrOqHO, MEXK]Yy 
HuMH. UMeHHO Taky!0 NO3HLMIO 3aHHMaIOT MHOTHe COBPeMeHHBEIe yue- 
Hple. Hanpumep, astosuia LamcyaqMH peKOMeHyeT COBPeMCHHBIM Iipa- 
BOBeaM BbIOpaTh «{HHAMMYCCKHM» MOAXO K aH-Hycyc (TEKCTOBBIM J{O- 
BOJlaM), «He CUNTATb Kak bi KAHOHHYeCKHH TeKCT aOCOJIOTHBIM HM YHH- 
BePC@JIbHbIM 3€KOHOM, OTKPbITb CBO YM JIA BO3MO2KHOCTH "OTHOCH- 
TCJIbHOO" 3aKOHOMaTeIbCTBA B KOHKPeCTHBbIX OOCTOATCJIBCTBAX, He Cy- 
JMTb O XaMcax C HeEOCTaIOWIMM KOHTe€KCTOM Kak OO aOCOJIIOTHEIX B 
IlaHe BpeMeHH, MecTa, CHTyallMH U JOZeH». OH OOBACHACT, YTO CaM 
«CKJIOHCH K TAKOMY IOHHMaHHI0, HO Ha JJaHHbIM MOMCHT He OCHOBBIBAJI 
ObI Ha HeM (HHKaKHXx pellieHuii)». Tem He MeHee, OH TOA4epKUBaeT Heoo- 
XOJMMOCTb TaKOrO MOAXOMa K PeLWICHHAM, OTHOCALIMMCA K 2KCHLMHaM, 
(pHHaHCOBbIM BOTIpOcaM UH JoKUXazy. Enje ofMH MpuMep: Matxu Ycman 
OOBACHACT IpakKTH4eCKUM COOOpaxKeCHHAMH TOT (aKT, YTO CBUACTEJIbCTBO 
%KCHIMHBI CUMTaeTCA MeHee BeCKHM, 4M CBHJCTeJIbCTBO MY2KYHHBI 
(2:282). OH penHTeplipeTupyeT TaHHbIi aiT KaK PYHKUMIO THX NpakTH- 
yecKHx cooOpaxeHuit. Xacan TypaOu mpuyepxuBaetca Tako Ke TOUKH 
3PeCHHA B OTHOLICHHM MHOTHX MOCTaHOBJICHHH, CBASAHHBIX C 2KCHUJMHaMH 
WM MX TOBCeHeEBHBIMH 3aHATHAMH. IlosuyHa Powe apoau 3akrouaeTca B 
TOM, 4TOOI «pa3eIHTb MHCaHHA Ha YaCTH, KOTOPbIe MOryT ObITb MOL- 
BeprHyTbI HCTOPH@uKalMM», HallpHMep, OMATb xe, «IpewMMcaHHA, CBA- 
3aHHbI€ C %KCHIMHAMM>, a TakKXKe «BCUHbIMH WCHHOCTAMH ABJICHHOTO 
nocuaHua. Adanornu4Ho, AOgzyi-Kapum Copyml mpefaraeT «Moyet. 
TIMCaHHA Ha {Be YaCTH, CyWIHOCTHY!O HM YaCTHYHO, HW CYHTAaTb 4aCTHBIe 
cyan PYHKUMAMM COMMOKYIbTYPHBIX HM HCTOPH4eCKHX OOCTOATEIBCTB 
Tlepeqauv OCHOBHOrO HoclaHHa». Moxammay Ilaxpyp npuyepxusBasica 


181 


TOXOKero B3MIAa Ha XayMcbl. OH yTBepxK asl, YTO HEKOTOPbIe XasMCbl 
«He JOJDKHbI CUHMTATbCA MCJIAMCKOM MpaBOBOM HOPMOH, TaK KaK OTHO- 
CATCA K C(bepe rpaxaHcKoro TpaBa, 3aBHCALerO OT COMMAIIbHbIX YCJIO- 
BHM UW MpakTuKoBaBuieroca IIpopoKoM B Ipolecce opraHn3auHH o0- 
UJecTBa B paMKaX JO3BOJICEHHOTO paH CTPOuTesIbCTBa apaOcKoro rocy- 
japcTBa HW apaOckoro oOmectBa VII Beka», MoITOMy OHH «HH B KOeM 
cilyuae He MOTyT ObITb HeIpesIOHKHBIMH, Wake CCIM OHH Ha CTO MIpOLeH- 
TOB HCTHHHBI HW JOCTOBepHbI». 

Tloq06HbIM 2Ke OOpa30M BbIpaxkaetca Moxammay altb-la3asn, pa3- 
yMuad «CpeyCTBa» H «eH». OH OMycKaeT BO3MOKHOCTh «HCTeYeHHA 
cpoka» (uHmuxa) cpe{CTB, HO He Wesel, 4TO, Ha MOM B3IIAT, ABUIAeTCA 
elle OHUM BbIpaxkKeHHeM JjaHHOTO MeTOa HHTeplipeTalHn, 3HadNTeJIbHO 
OTCTOAIWero OT «HcTOpH3alHM». Kak UpvMep 9THX «MeHAIOMIMXCA 
cpeyzctB» Moxammay amb-la3aM yioMuHaeT “«CHCTeMy IIpHCBOeCHHA BO- 
eHHOM WoOnrHM». To3qHee LOcyd amb-Kapayapu u Datican Mapsasu yKa- 
3bIBAIH Ha BAXKHOCTb pa3zIM4eHHA CpeCTB UM Ween. OOa IpuMeHsAIINM ITY 
KOHIenMlHI0 BO BpeMaA OOcyK_eHuM B EBporeiickom coBeTe 110 (aTBaM U 
HCCIeOBaHHAM BOIIpoca O BHAMMOCTH xwiata (HOBbIM Mecall B Pama- 
aH), yKa3bIBad Ha TO, YTO 9TO ABJIACTCA CPeACTBOM OlIpeyeseHHA Hadasia 
Mecalla, a He euIbIO KaK TaKOBOH. Ha 9TOM OCHOBaHHH OHM 3aKJIIOUMIIN, 
4TO COBPCMCHHBIM CpeJICTBOM OlIpeyeueHHA Havasia MeCALa ABJIAIOTCA 
TOUHBIe [acTpoHoMHYecKHe] BETYHCHIeHHA. KOcyd amb-KapayaBu WpuMe- 
HUJI TOT 2%Ke IPHHUMI Mp BbIHeCeHHU peLIeHHA O MYCyJIbMaHCKOM 2KeHC- 
KOH OexK Te (O2cu1b6ab), KOTOPy!O OH paCCMaTPHBaeT TOJIbKO Kak cpe- 
CTBO JOCTHKCHHA CKPOMHOCTH, KOTOPAad ABJIACTCA LeJIbIO. 

Ha Mow B3rAd, UPMHUWN «pa3zM4eHuA Weslew WU Cpe{CTB»> OTKPBI- 
BaeT IeuIbii HadOop BO3MOXHOCTeH Id HOBOTO HM «pajMKasIbHOro) 
WypKTHxayla B UcnamcKoM mpase. Hanpumep, Taxa ab-AsBaHu mpeyia- 
raeT «iIpoeKT pedbopMsp» B cBoeli paOote «/[pobsemol coepemeHHoU uc- 
JAMCKOU MbICIU)», T€@ OH Pa3BHBaeT CBOIO BepCHIO MeTONa pa3zIM4eHHA 
yeeH u cpeycTB. Bot kak ajIb-AJIBaHH IIPHMeHAeT ITOT MOAXO K BO- 
IIpocy reHepHoro paBeHcTBa. 

«KopaH lepeHocus Joel TOTO BpeMeHH B OOACTb BepbI B aOco- 
JOTHOe TeHAepHoe paBeHCTBO. DTOT CAMHCTBCHHBIM JOTMaT, BO3- 
MOXKHO OoubUIe, eM OObIe Wpyrve, ABIIAJICA peBOIOMMeH He 
MeHbIUei BaxKHOCTH, YM OCYKeHHe HCIAMOM HOJIOMOKIIOHHU- 
yectTBa... B ciy4ae paHHero MyCcyJIbMaHCKOrO OOMeCTBa, YAHTEI- 
Bad JJaBHO YCTOABIUMeCcA OObIMaH, MOBeeHHe HM HpaBbI JOUCIAMc- 
Koi ApaBui, 9TH H3MCHeCHHA JOJDKHI OBLIM ObITh MOOTAIHbIMH, C 
y4eTOM CIIOCOOHOCTH OOIIIeCTBa COOTBETCTBYIOINMM 00pa30M 
pucnocoOutsca... Co3qaB Id %KCHUMHbI POJIb CBUeTeIA Cye- 
JIOK, XOTA BO BPeMeHa OTKPOBCHHA OHH MOUTH He UMeIIM jesa c 
TaKHMH BelljaMu, Kopan crpemutca OOsIeub B KOHKpeTHy!0 (opMy 
wero 06 y4acTHH %KeHUMHBI... Lembo ObLIO MONO%KUTh KOHEI 
TpaHUMOHHOMY BOCIIPHATHIO %KCHUIMHbI, BKJIIOUHTb ee B YHCIIO 
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Tex, "KOTOPbIX Bbl COrIaCHbl IPH3HATb CBU eTeIAMH"... BOTpoc 
CBUJCTEIBCTBA CIIY2KUJI TOJIbBKO CpeCTBOM JIA JOCTHKEHHA Wes 
WIM TpakTH4ecKHM crIocoboM oOGecrieyeHHA KOHMeMMHU reHyzep- 
Horo paBeHcTBa. B cBouwx MHTepiipetayHax cuoB "“omMOKa" u 
"HallOMHUT", KOMMeHTaTopb! KopaHa MOzXOUAT K ITOMY BOTIpOcy 
C MO3HWMH, OCHOBaHHOM Ha MIpeNONOKeHHH, 4TO pa3zqeeHue 
CBHJeTCIbCTBA XKCHUIMH Ha {Be MOJOBHHbI KaKHM-TO OOpa30M 
CBA3A4HO C BPOXKCHHbIM HepaBeHCTBOM 2KCHIIMHbI HW MYy?KUHHBI. 
STO MHeHHE B PaBHOM CTeHeHH pa3euIAIOT KIaCCHYeCKHe MU CO- 
BPCMCHHbIe KOMMECHTATOPEI, HOSTOMY MOKOJICHHA MYCYJIbMaH, Be- 
JOMBIe TOUMbKO makiudom (TospaxkaHveM) TIpowoIKAaroT Wpedsi- 
BaTb B 9TOM 3a0/yxKTeHHH. HecoMHeHHO, OTHOLIeHHe, TOpox- 
jaeMoe 9THM 3a0IyKTeHHeM, paciiIpocTpaHuJOcb aleKo 3a Ipe- 
JeJIbI IpaBoBolt cPepsl...»». 
JlaHHblit NOAXO] ABJIACTCA MOCTMOJEPHHCTCKHM B TOM CMBICJIe, YTO 
OH CBA3bIBaeCT IMCaHHA C HCTOPHYCCKHM KOHTeKCTOM. Tem He MeHee, ero 
CCbIIKH Ha lIMcaHve Kak Ha Oo%KeCTBeHHbIM MCTOUHHK MOCTaHOBIIeHHI, 
WaxKe eCJIM M0 CMBICIIY ITH MOCTaHOBJICHHA 3aKJIIOUAeTCA B OT eIeHHU 
CpeCTB OT ese, ewaloT erO MOJepHHCTCKON (XOTA HM payMKasIbHOM) 
MHTepliperauHen. 


Heopauuonanu3zm 

HeopalvonasiM“3M MMeeT MCTOPHIMCTCKHM mMozXxoy K UcnamcKomy 
pay HU B MOAKpelieHve CBOMX B3IIAOB CCbIaeTCA Ha TpayMUMOHHyr10 
MyTa3HJIMTCKY10/pallHOHasIbHy!o WKOY. MytTa3HJIMTbI BepHJIM B AaBTOpH- 
TeT pa3yMa (‘akzb) KaK He3aBHCHMOTO HCTOYHHKa HW «HanOosee PyHa- 
MCHT@JIbHOrO TpaBOBOoro OBOa», O 4YEM TOBOPHIOCb BbILe. OHaKO 
pa3HHja MexKy HeO- HM CTapbIMH pallMOHaJIMCTaMH 3aKJIKOUaeTCA B TOM, 
4TO B OOMEM HM WeIOM MyTa3HJIMTbI IpHMeHATM WOBoAbI Kopana, xayn- 
COB MH BTOPHYHBIX HCTOUHHKOB IIpaBa B MaHepe, O4eHb OIM3KOM K MaHepe 
KIaCCHYeCKHX WKON. Myra3wiMTbI WpH3HaBallM aBroputeT KopaHa Kak 
MCTOUHHKA BBIBEJCHHA MIpaBOBbIX HOPM, OCHOBbIBaACb Ha pa3yMe, MOTO- 
My 4TO «pa3yM ciocobeH pa3JIM4YHTb ZOOpO U 310, MOKa3aTb ABTOPHTeT 
Kopana, a TakxKe XaMCOB HU HJKMbD». Tora Kak HeopallMOHaJIMCTEl 
HajleyIMIM pa3syM CHOCOOHOCTBIO OTMeCHATL THcaHua. Tem He MeHee, M10 
MHeHHt0 Jleppuya u Mycsi, pa3yM — 9TO O7Ha H3 KOHIeMMM, KOTOPyro 
MOJ€pH CTaBHT «B WeHTp»> H KOTOPad NO WIe*KUT JEKOHCTpyKUMH. 


Kpumuueckue npaéoevle ucciedosanua 

Kputuueckve paBoBble HCCIeqOBaHHA — 3TO JIBYXKeHHe, BO3HHK- 
mee B CoeqMHeHHEIX [Tatax, OHO HalipaBsIeHO Ha JJEKOHCTpyKUMI0 TIpH- 
HATBIX IpaBOBbIX JOKTPHH pa NOW epxKKM MparMaTHyecKON MOWMTH- 
yeckoii pedbopMpt. JlekoHCTpyKTHBHBIe CHJIbI STOO TEUeHHA HalipaBsICHbl 
IIPOTHB TeX, KTO HaxXOJMTCA y BIIaCTH WM CTpyKTypupyeT paso. K yyact- 
HHKaM JBWOKCHHA KPUTH4eCKOM WpaBOBOl MBICIIM CeOs MIPH4HCIAIOT pa3- 


183 


JIMYHbIe PUIOCOE! U MOUMTH4YeCKHe AKTHBUCTHI pa3HbIx HalipaBseHHi, B 
TOM 4HCIIe PCMHHUMCTKM HW TeOpeTHKU aHTHpacu3Ma. Pay wcsaMCKHX y4e- 
HBbIX IOJIb3yeTCA MeETOAOMOrHeH KPHTHYeCKOLO TpaBa JIA aHasIv3a UH Je- 
KOHCTPYKUHM BCeX BHUOB «BIACTH», BJIMAIOWMX Ha HCJIaMCKy!0 IpaBo- 
BYIO CHCTeMY: OT MYKYHH JO BIIMATCIbHBIX apaOcKHXx TWIeMeH. 

Hanpumep, «MycysIbMaHcKve (PeMHHUCTKM» OCHapHBaloT BIMAHHe 
TpaqHUMOHHOTO My%KCKOrO cylpeMacH3Ma Ha (opMupoBaHHe TpayH- 
I{MOHHOM HcCaMCKOM mpaBoBOi CHCTeMbI HM MOOOp xaHcoB, Kacaro- 
WIMXCA OTHOMICHHM MEKAY MyKYMHOK WU %WKeHWMHOU. Crezyert, oHaKo, 
OTMCTHTb, 4TO MO3HIHA MYyCYJIbMaHCKOrO MOCTMOJepHucTcKoro demMnu- 
HW3Ma OTIM4GAeTCA OT MO3HNMM JpPyrux BUOB MOCTMOJepHUCTcKoroO e- 
MHHH3Ma. Ec mocileyqHue 3aHHMaIOTCA JeEKOHCTpyKiMeH «OuHapHoli 
reHepHOM CHCTeMbD>, T.e. CAMOrO IIpeACTaBICEHHA O pa3sJIM4HAX Mey 
MYXKYHHOW HW %KeCHWIMHOM, TO MyCyJIbMaHCcKHe (eMHHUCTKH cocpeyo- 
TA4MBaIOTCA, TIAaBHbIM OOpa30M, Ha HcTOpHyeckoi «OopbOe 3a BIAaCTb» 
M@KY MYCYJIbMaHCKUMH My2KYHHaMH HV 2KeHUIMHaMH. 

VU MogepuuctcKuii, M WOCTMOZepHUCTCKHH ucamMcKHi (beMHHu3M 
KpHTHKyeT BIMAHHe ZTOM OopBObI Ha :bOpMupoBaHue TpaHUMOHHBIX 
MHCTHTYTOB AYXOBHOM BuIaCTH C MMaMaMH, WeMxaMH VM asTOIaMH. O7- 
HaKO TIOCTMOJepHUCTCKHH MyCyJIbMaHCKH (PeMHHH3M OTIIMYAeTCA TeM, 
4TO pacliIpocTpaHAeT 9TY KPHTHKy Ha aBTopuTeT Kopaua u camoro IIpo- 
poka. Hanpumep, Mepuuccn ociapuBaeT Kaxkqoe lpeymMcanve MCIaMc- 
KMX HCTOYHMKOB, “OrpaHvyuMBarollee CBOOOY %KeCHIIMHbI Ha CeKCyalIb- 
Hoe cCaMoOoripeyesieHve», HadwHad C HHCTHTyTa Opaka, BeweHHA po- 
JOCMOBHOM peOeHkKa 10 OTHY HW MOKpbIBasIa, JO MOCTa-HOBJICEHHH O pa3Bo- 
ne, WepHoye omnanua (‘u0da) U axe 3allpete NpoctuTyuuu! Axnasio- 
THYHO, HEKOTOPbIe paMKaJIbHble PeMHTeplipe-TawMH UCAaMCKHX MMCa- 
HH BUAT B axTaX MW XayMcax O MHOrooOpa3HH JKOWei C pa3HbIM I[BeTOM 
KOXKM Kak 0 3HaMeHHM Asiaxa yKa3aHHe Ha «CeKCyalIbHoe MHOrooOpa- 
3He»! 

Kopanwueckoe onmucanue «rpexa» (q@axuwa) Hapoya Jlora onn 
YMYJIPAIOTCA YBUETb MO, TAKUM YIJIOM 3PCHHA, YTO TOJIKYIOT €FO TOJIb- 
KO KaK «HemloqoOaroljee OOpallleHue C rOCTAMH)> HM He YCMaTPHBAaIOT yKa- 
3aHHe Ha KakHe-s1M00 Apyrve akTbI. OueBUAHO, YTO ITOT MCTO OBOJIbHO 
CcBOOOAHO MaHUIlyIMpyeT POpMYyIMpOBKaMN pay MHTepiipetaluu, 4To- 
ObI JIerasIM30BaTb OlpeseseHHoe MOBeeHHe, XOTA OHO IIpOTHBOpeuHT 
OOMeIpH3HaHHbIM MCcaMcCKMM pHHuunam. Iloqo0HO  Bprileyno- 
MAHYTbIM allOJIOreTHYeCKHM HHTeplipeTaluaM, palKaJibHad MHTepmpe- 
Tala — 9TO IPOCTO CpeACTBO ONpaBAaHHA OMpPeeJIeHHbIX JOMyLWeCHHH. 
OrmeTuM, 4TO Halla KpHTHKa 9TUX H3BPaleHHbIX WHTeplipeTayHi He 
3HAYHT, YTO MbI NO WepxKHBaeM JMCKPHMHHALMIO Tex, KTO 3aHHMaecTCA 
9THMU MHTeplipeTalMwaAMu, WIM CHCTeMaTHYecKoe HacwsIMe Haj] HUMH. 
CuutatTb HeKHM akKT «(pexoM» — 9TO OHO, a IIpecuieqOBaTb peLIHHKOB 
— COBCeM ypyroe jesI0! 
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Hekotopbie pyre yueHbie BbIOHpaIOT MeTOOOFHIO KPHTH4eCKO- 
TO pasa, 4TOOBI MOCTaBHTb MO BOMpOCc MOMTHYeCKYIO MOTHBALIHIO 
BJIMATCJIBHBIX apaOCKHX IWIeMeH, TaKHX KaK Kypaiiut u bany-Ymmaiia, B 
OTHOWCHHM OTCJIbHBIX MIpaBOBbIX HU PyHaMeHTaJIbHBIX UWpesmMcanni. 
Hanpumep, Hacp Ady 3aiiq cooTHocHT ucTOpH4eckui Tpyq MMama alll- 
Waduu 06 ocHoBHsix nomoxKeHuAX UcnamcKoro papa cC 2%KesIaHHeM Kye 
paiitmMToB «OOpaTHTb CBOM TpaqMUMM HM KyNbTypy B OTKpoBeHHe». 
Ilarpucua KpoyH To2ke NOJHHMAaeT BOIIpOC O BIIMAHHM MOTylecTBeHHOH 
yuHactuu OmeiiayoB Ha PopMupoBaHne papa. Bagh XaswiakK ropx4o 
KpHTHKyeT B3rAyqbl Kpoyn, a AOgzyn-Mamxuy ac-Carup numer mpoct- 
paHHy!o aHasIMTH4ecKyto paodoTy, B KOTOpOM ux ompoBepraet. Ac-Carup 
yoKa3biBaeT, 4uTo all-ladu’n u aApyrue mpaBoBeyEI cdhopMysMpoBasu 
OCHOBHBIe MomoxKeHHA McnamcKoro mpaBa, 4YTOOI 3alMTHTb MpaBo OT 
BJIMAHHA TIpHXOTei W JIM4HBIX HHTepecoB IpeObiBarOlHx BO BUIACTH, B 
TlepBy!O O4epeyb, OMeia0B, a He MOTaKaTb UM. 


Hocmkononuanu3m 

HanpapsieHve MOCTKOJIOHHAIBHBIX HCCIeE{OBaHH ObIIO OCHOBAHO B 
NOWepxKKy paHee MaprHaJIM30BaHHbIX TOJIOCOB HW OMpOBepxKeHHA 3a- 
aqHOW Wpe3syMUWHH KyJIbTypHOro HM pacoBoro TpeBocxoycTBa. OHUM 
3 KJIKOUCBLIX JedTeei STOO HallpaBJICHHA ABJIACTCA MOCICOBAaTEJIb 
ugeit Dyko 0 cBa3H (OpM 3HAHHA C BacTbIO OyBapy Cang. IoctKono- 
HHAJIbHbIM ACIICKT MOCTMOJCPpHH3Ma pa3BUBaJIM B CBOHX HCJIaMCKHX HC- 
cjle}OBaHHAX MHOTHe yueHble. Mx nogxoy HalipaBieH Ha JICKOHCTpyK- 
IMiO 3allayHbIxX «rOOaM30BaHHbIX HM TOMOreHHBIX CHD), 3allay{HOro 
«IIpOeCHMpOBaHHA COOCTBCHHBIX OWIMOOK Ha Apyrue Hapoybp», 3aria- 
JOWUCHTpH3Ma, «COUeTAHHA BeCTepHH3allWH C OCOBpeMeHHBaHHeM>), 
H300paxKeHHA 3ABMCHMOCTH MYCYJIbMaHCKOM MOHTHYeCKON HM COLMalIb- 
HOH 2KH3HU OT «HepallHOHAIbHOW pesIMIMM», H, C HeaBHUX Top, «pora- 
raHIbl Hen 06 "UcMaMcKoi yrpo3e" 3amaqHow WHBMTH3aIHH». loctmo- 
JCPHUCTHI MPH3bIBalOT MPOCMaBIATh KYyJIbTypHble pa3iM4uA. [locrKos0- 
HHaJIbHbIeC BO33PCHHA HEKOTOPbIX YYCHbIX POCeKUBAIOTCA B HX KPH- 
THKe TpaqHUMOHHO OpveHTasMcTcKoro noyzxoya K UcnamcKomy mpasy, 
KOTOpPbI MIpOMCTeKaeT «H3 SCCEHLMAIMCTCKUX TIpeapaccy{KOB 0 MOBO- 
WY UCIAMCKHX KyJIbTyp» H YCTAHOBKH, 4TO «HCIaMcKoe Oorocs0-BHe, B 
Ty4IeM cilyyae, B OOIIOM JOIry Hepeyx MmpaBoBou TpaqMuWel KyIbTYp, 
NOpOAMBIIMX 3alayHy!O WMBWJIM3alMtO, a B XyQIWeM — ABJIAeTCA BCero 
JIMWb KOMMeH STHX Tpaquyni». Cpequ KilaccH4ecKUX MIpHMepoB TaKOro 
TpaHUMOHAaTIHCTCKO-OpHeHTasIMCTCKOrO MoAXoWa, y OObIIMHCTBa UC- 
cleqoBaTelieH C4MTaroleroca BYepallIHHM JHeM, padoTsi Toupyz3uxepa, 
Iaxta u panune padorsi [n00a. 

IloctmoyepHuctckue nogzxoyE1 K UcsamMckomy mpaBy Opocusin BBI- 
30B KaK TpaJ{MIMOHAIMCTCKOMY, TaK H MOJ{epHHCTCKOMy MOXoaM, I0- 
CTaBHB MOI BOMpoc BuacTb/aBTOPUTeT OMpeAeeHHbIX KOHUeMUMH, WIKOI, 
HMaMOB HM MOJIMTH4YeCKHX IMepoB. OAHaKO, HeCMOTpA Ha OObABIICHHE 
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MMU BOMHbI C KOMHAPHBIMH OMMO3HI[HAMU»>, IOCTMOJCpHHCTCKHe TMOXo- 
JibI TATOTCIOT K OMHAPHOCTH, OMHOMEPHOCTH HU pesyKUMOHU3My. B cie- 
Tyrouleli T1aBe MbI BEPHEMCA K MOCTMOJEpHH3My H IOMbITAeMCA Pa3sBUTb 
erO payWKaIbHy!O KPHTHKy!0 0 Ooee “MHOFoactieKTHOFO» HW «XOJIMCTH- 
yecKOro> NMOAXoja. 

OcHOBBIBadCb Ha aHasIv3e KIaCCH4eCKHX HM COBPeCMCHHBIX TeopHit 
Ucnamckoro mpaBa, mpecTaBJIeHHBIX B IIpeybIyuIMx laBax, B CJle- 
Tyrouje TyiaBe MBI MpeNIO%KAUM CHCTeEMHBIM MOAXOA K Teopun Mcramc- 
KOrO T1paBa MW W3JI0%KUM HEKOTOPHIC KOHKPeTHble MpeO*KeHHA 0 T0- 
BbILMeHHIO erO «KOTKPBITOCTH HU «eeHalmpaBsIeHHocTw». IIpeymaraemaa 
TeOPHA CTPOHTCA Ha aHaJIM3e MCTOUHMKOB, yKa3aHHii UW OBOOB KIaccH- 
YeCKUX TeOpHH, JIMTepaType wKo Ucnamckoro pasa, MOoepxKHBaeMBIX 
TpaqMUMOHaIMCTaMH, HOBbIX MOJ@PHUCTCKHX PeHHTeplipeTalyHax W KpH- 
THKe, IpeCTaBIAeMOM MOCTMOJepHUCTaMH. 
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6 
CucTeMHbIii 10x01, K UCIaMCKUM TeOphsaM papa 
Odum 0630p 


Kak leu Wapvata MOTyT ObITb WpaKTHYeCKH MCIOJIb3OBaHBI B Me- 
TOWMKe WOKTHXala? Kak CHCTeMHBIM NpHHIMM WeseHalmpaBsIeHHOCTH B 
qbuxxe COOTHOCHTCA C IIPHHIUHIOM COOTBeETCTBHA Makacud ajlb-wapua? 
Kakoe IIpHMeHeHMe HaxOMT MmpemiaraeMad «HCaMcKad CHcTeMHasd (u- 
ocomus» B TeOpHu TpaBa Cc TOUKH 3peHHaA OOectIedeHHA 2%KH3HECIIOCOO- 
HOCTH HM OOHOBIIAeMOcTH Vcsamckoro pasa? Kak B paMKax CHCTeMHOro 
MoqxXoa TakWe CHCTeMHbIe XapaKTepHCTHKH, KaK TO3HaHHe, XOJIM3M, 
MHOFOacIieKTHOCTbh H OTKPbITOCTb MOryT IIpHMeHATECA K Teopuu Mc- 
wlaMckoro papa? Kak c ero MOMOIIbIO MO%KHO COaslaHCHpoBaTb cable 
MeCTa KJIaCCHYeCKHX, MOJCPHHCTCKUX HM MOCTMOJepHHCTCKHX TeopHit, oO 
KOTOPbIX TOBOPHJIOCb, COOTBETCTBeHHO, B 3-H, 4-H u 5-ii riaBax? 

B 9Toli rilaBe MbI MOMbITaeMCA OTBCTHTb Ha BCe ITH BOMPOCsI, MpH- 
MeHHB CHCTeMHbIM MOAXO], K OCHOBHBIM Mou0%*KeHHAM McramcKoro mpa- 
Ba, a HMCHHO: 


e OO03HayHTb Te OOAaCTH, B KOTOPbIX CHCTeMHad Pusocodusa 
MOXKET COJeHCTBOBaTb ITHM OCHOBHBIM T10JIOKCHHAM; 
e BCIIOMHHTb O CHCTCMHBIX XapaKTepHCTHKax, YIOMAHYTEIX BO 


2-ii ruiape (9TO WelleHalmpaBJIeHHOCTb, NMO3HaHHe, XOJIH3M, 
MHOPoacIieKTHOCTb HM OTKPBITOCTS); 

e VM, HaKOHeL, MIpeJIOKUTL MeTOAbI peasIM3allMH ITUX XapakTe- 
pucTHK B PyHAaMeHTabHoH MeToyouoruu VUcnamcKoro mpa- 
Ba. 


6.1. TWPH3HAHHE BCEX BHAOB HOZSHAHHA 


(AesleHHoli» Uudscmuxad? 

B wesIoM mpaBoBeybI OlpezemAIOT PUKX Kak pe3ysIbTAaT YesIOBeUeC- 
KOrO «OHHMaHHA» (@axm), «“BOCIIPHATHA» (macaeeyp) VW «lo3HaHHsa» 
(udpak). OHakKO MeTOJ{bI (PUKXAa H Pe3yIbTATbI UX IpHMeHeHHA 4acTO 
H300paxKaloT Kak «boxKbe PyKOBOACTBO». B pa3HbIx pa3yeax 9TOM KHU- 
TH, MOCBANICHHBIX YKa3aHHAM HW TOJIKOBaHHIO, ObLIO TOKa3aHO, 4TO TIPU 
BoxkecTBeHHOM TpHpoye WHcaHuA erO TOJIKOBaHHe 3aBHCHT OT TOUKH 
3peHHA HMHTeplipetatopa, T.e. upaBoBeyja. Tem He MeHee, MOpol 9TO He 
MelUaeT IpeACTaBIIATb 9TH TOJIKOBaHHA KaK «bOXKbU 3allOBeyM» paqu 
ynoTped1eHuad (310yMoTpeOseHHA) B MHTepecax HeEMHOrHX JOAeH, oOse- 
YeCHHBIX BJIACTbIO. 

Kpome Toro, pe3yJIbTaTbl WAYKTHXala YaCTO OTHOCAT K KaTeropHu 
«ABJICHHOO 3HAHHA>»>, XOTA CAMO OlIpedeueHHe NOHATHA «HJDKTHXa» U 
IIpH3HaHHe TeX WIM MHbIX EFO METOJOB ABJIACTCA IIpe{MCTOM 3HauHTEelIb- 
HOO pacxO2K€HHA BO MHCHHAX, KaK MbI yYBHJeJIM BbILIe. B 9TOM CMBICIIe 
cpa3y BCIOMHHaeTCA BOIIpoc O eMHOAYWIHOM MHeHHH (HypKMa). He- 
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CMOTpA Ha MHOXKecTBO pa3HOracHi MO MOBOAy caMoro olpeyeseHHua 
WJDKMBI, MHOrHe COBpeMeHHble VW KaCCH4ecKHe MpaBOBebI CUMTAIOT ee 
«JJOBO]JOM TaKHM 2Ke HECOMHEHHBIM, Kak H TIMcaHHe») (Oaui10H Kam 'UullyH 
KQJIb-HACC), «“1OBOJIOM, HOCTPpOeCHHBIM 3aKOHOaTesemM» (Oau10OH Hacaba 
aib-I[lapu’) wu axe OObABIIAIOT ero OTPHIaTelei «HeBepHbIMH)) 
(Ootcaxud aib-udacma'u Kagdup). UutatTeamM, 3HaKOMBIM C TpayMIMOHHON 
muTepatypol 10 PUuKxy, H3BECTHO, YTO HVKMY YacTO OOBABIAIOT B II0- 
CTaHOBJICHHAX C OUCBHHbIM PacxO2KJ[eHHeM BO MHeHHAX, 4TOOBI CaHK- 
IMOHHpOBaTb Ty WIM HHyO TOUKy 3peHua. Hanpumep, MW6un Taiimusa B 
cBoett «Haxo mapamu6 aib-udotcma» («Kputuka CtereHei corsacus»), 
koMMeHtTupys «Mapamu6 ajo-udacmay («CTeneHu cormacua») Von 
Xa3Ma, IIPHBOAHT MHO2KeCTBO TIPHMepOB HeKOppeKTHOrO yTBepxKeHHA 
Vou Xa3MoM HJDKMBI 10 pAY BOMpocoB uds2cmuxada, HeECMOTpA Ha 
OoubIIMe pasHOracuA yYeHbIxX TO 9THM BorIpocam. CpeyM 9THX BOTIPO- 
COB OOBABJIeHHe OTPHIaTesel MKMbI “OTCTYNHUKaMM>, 3alIpellleHue 
%KCHIMHaM BO3TIaBJIATb KOJWICKTHBHBIM HaMa3 MYXKYHH UW WaxKe NpHHyx- 
WleHMe K BbIIIIaTe YeThIPex 3OJIOTHIX JMHAapOB B KayecTBe Haslora Odcu3zbU. 

OyHako 4 C4UHTAaIO, YTO CEHHOMYIIHOe MHeEHHe He MOXeT OBITb HC- 
TOUHHKOM Ilapvata, a TOJIbKO ABJIAeTCA COBeIIaTeIbHbIM MeXaHH3MOM 
WJIM, MCIOJIb3yA CHCTEMHYIO TEPMHHOIOFHIO, MKOpasIMCTH4YeCKHM Mexa- 
HH3MOM TIpHHaATHA pelleHia. HekoTopbie CcOBpeMeHHbIe Yy4eHble 3J10- 
yIOTpeOAIOT UKMOU, YTOOI MOHOMOMH3NpOBaTb (aTBy HM OrpaHH4nT 
ee paMKaMH OcOOOM «IeHTPHCTCKOM») 3IMTbI, MOUb3yACb MOCTMO]ep- 
HHCTCKHM TloHATHeM. VM « corslaceH C MOJepHUCTaMH, KOTOpble mpesa- 
TaroT HCHOIb30BaTb MIPHHIUMII WKMa B KavecTBe «“MeXaHH3Ma JIA KOJI- 
JICKTHBHOTO BbIHeCeHHA (baTB» B COUeTAHHH C KCOBPCMCHHBIMH TeXHOJIO- 
THAMHM WH BO3MO%KHOCTbIO MOMCHTAJIBHBIX Me%KYHAapOTHbIX KOMMYHHKa- 
Hi». Kpome Toro, 4 cormaceH Cc IpyruMu pejIoxeHUAMU IO Tpeodpa- 
30BaHHIO HJDKMBI B OJHY 3 dopM «yyacTHA OOLIecTBa B eax rocy- 
japcTBa»». 

C apyroli cTOpoHI, HeKOTOpble y4eHbIe CUMTAIOT MeTO, Cy>K CHUA 
TIO AHAJIOrMH (KbLAC) KONOOPeHHEIM CBBbIIe». OHM yTBepxKaloT, 4YTO aHa- 
JIOrHIO Mex ty WepBbIM HM BTOPbIM CilydyaimMu MpoBoyu Cam 3akoHo]a- 
TelIb (mawo6uxy dap ’ux 6u 'actun mawb6ux atv-lapu’). Takum oOpa30m, 
jaxke B CJlyuadX OYCBHAHOFO WPKTNXafla MO aHallorMu, HeKOTOpbIe y4e- 
Hble CUMTaIM ceOa TOBOPHBINHMH OT UMeHH bora. LutTupys Poxe Tapo- 
TM, 9TO ObWIO «KaTacTpodo... Kora cTHparoTca rpaHHIbl MeExLy cyIO- 
Bamu bora  CIOBaMH Joe». 


Omoenenue Omkpoéenua om ezo «no3zHanua» 

Tlo3viwa rpyltbl y4eHBIX, H3BeCTHBIX B JHMTepatype mo Vcsamc- 
KOMy lIpaBy Kak «atb-Mycaeeuba» (oT «caBad» — TIpaBHJIbHBIi), 3aKJIKO- 
yaeTcd B TOM, 4TO TOCTaHOBJIeHHe — 93TO JoIyujeHHe (3yHyn) mydotcma- 
xudd, Pa3MBIMWIAOWero Hayl WHcaHveM. OTa NWO3HIMA MpOBOAHT ABCT- 
BeHHYIO MH CTOJIb HEOOXOTHMY!IO YepTy Mex Ty YeIOBeYeCKHMH HeAMU U 
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mucanvem. bosiee Toro, mycaeeubol yTBep»xKTasiu, 4YTO pa3sIM4HbIe TOUKH 
3PCHHA Y4eCHbIX, KAKHMM ObI IPOTHBOPeC4YHBbIMH OHH HH OBI, BCe 9TO 
IIpaBOMepHBble BbIPaxKeHHA MCTHHBI, MH BCe OHM BepHbI (caead). Jjanee my- 
caeeubbl Telaiw BbIBO O CYIIeCTBOBaHHH MHOXKeCTBa MCTHH, BIIO- 
cleACTBHH 3Ta Hed Yepe3 MOun Pymiya oka3ala BIMAHHe Ha CpesHeEBeKO- 
Byto 3anagqHyto dbusocoduto. B aco y4eHbIx, pa3eIMIOWMX ITY TOUKY 
3PeCHHA, BXOJAT Takve TpaBoBebI U Pusocods, Kak AOy asib-XacaH alib- 
Au’apu, AOy baxp u0u asb-‘Apadu, AOy Xamuy amb-la3anu, W0u 
Pywia, pi, MyTa3HJIMTOB, B TOM 4ucie, AOy ab-Xy3aiinb, Ady ‘Amn u 
Aoy Xammum. Amb-Ca3asm BbIpa3svsI CBO B3TIA, COBaMU: «C TOUKH 3pe- 
Hua y4eHoro, boxkbe petlieHve — 9TO TO, YTO, B IpecTaBIeHHH yyeHOro, 
ABJIACTCA HCTHHOM C HaHOoNbIUel BepOATHOCTBIO»». Bupouem, asb-[ azar 
WlelaeT UCKIOUeHHE Id MOCTAHOBJICHHM, BbITeKAIOMIHX H3 CBALL|CHHOTO 
TeKCTa C ACHbIM HM OYCBHAHBIM CMBICIIOM (aH-Hacc). Brie MbI Tpoye- 
MOHCTpHpoBasIH, 4TO THOObIe KOUeBHAHbIe MpeswmMcaHus» MOryT HMeTb 
MHOFO TOJIKOBaHHM MW CMBICJIOB, HOITOMY MbI CUHTaeM, 4TO Ha IpakTHKe 
jHOObIe WpaBoOBble PeWICHHA BLIHOCATCA Ha OCHOBaHHNM TOTO, 4TO yUeCHBIt 
C4UHTaeT “HCTHHOM C HaHOOJbINeH BeEpOATHOCTHIO». 

CuctemHbili nogxoy K Ucnamckomy mpaBy mospa3syMeBaeT B3TAy 
Ha Hero KaK Ha «CHCTeMYy»> B OHTOJIOFHYeCKOM CMBICcIIe c0Ba. To ecTb, 
IIpHMeHeHHe TIpHHUWMa «MO3HaBaTeIbHOM UpvpoObl CHCTeM»> BeyeT K 
BbIBOAY, HCHTHYHOMY BbIBOY Mycaeeub06 0 TOM, 4TO HM MOCTaHOBIJIe- 
HHA, KOTOPEIe, Ha B3TIIA YACHbIX, HanOosIee OM3KH K HCTHHE, H Wpoune 
IIpaBoOBble MOCTAaHOBJICHHA — BCe 9TO IIPaBOMePHBIe BbIPAxKeHHA HCTHHBI, 
HW BCe OHM BepHEI. 

CucTemMHoe pa3yeeHve Mexay ciepoli «aBlreHHoro» u cdepoii 
(puKxa UW MO3HaHHA OTOOpaxeHo Ha cxeme 6.1. Ha Heli BHHO, Kak COOT- 
HOCATCA MEK TY COOoM MOHATHA «UKX», «IMapHaT», « ‘ypqd» WU «KaHyH»», 
BbILIe 9TO COOTHOWeHHE peyqctTaByieHo Ha cxeme 3.1. Ha cxeme 6.1. 
oTOOpaxkeHa NO3HaBaTeJIbHad TIpupoya uemoBeyeckux cucTemM. TakHM 
06pa30M, (PUKX HepexOAUT 43 OONACTH «ABJICHHOTO 3HaHHA» B OOACTb 
«MO3HAHHA YeJIOBEKOM 9TOTO ABJICHHOTO 3HAHH>, KOTOpad He Momayaer 
B Kpyl «ABJICHHOrO 3HaHHa». TO ecTb, IpeylaraeTca IPpOBOAMTb 4eTKYIO 
yepTy M@exKYy WapHaToM HU PUKXOM, a 9TO 3HAYHT, YTO IpakTH4ecKH HU 
OHO MOCTaHOBJICHHe YYCHOrO HE MOXKET ABJIATbCA «“BOIIPOCOM BepbD», 
He3aBHCHMO OT COOoOpaxKeHHi ayTeHTH4HOCTH (cy6ym), JIMHTBUCTH4eCKO- 
TO CMBICIIa (Ow2A1a), MWIDKMBI WIM CyK CHUA 10 aHasIOrHn. 

Bosee Toro, Ha OCHOBaHHH pa3yIM4HA MexK Ty THMaMu AesHuK IIpo- 
poka, corlacHO CTOALJMM 3a HHMH HaMepeHHAMH/IenaMu (maxkacud), 
YacTb CYHHbI BbIHeCeHa 3a IIpesesIbl Kpyra «ABJICHHOTO 3HaHHA», a JIpy- 
rad YacTb OKa3bIBaeTCA Ha TpaHuie Kpyra B OOacTH «HeETOUHOTO MHO- 
%KECTBA»), CCIM 3AMMCTBOBATb TEPMHH V3 TeEOpuu CHcTeM. ITO «HeTOUHOe 
MHO2%KCCTBO)> — Ta 4aCTb CYHHbI, KOTOpad (POpMupoBaslacb MOA BIMA- 
HHeM OcOObIxX HaMepeHHi, Kak MouararoT ab-Kapadu u Won Autyp, u, 
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TaKHM OOpa30M, OHa OKa3bIBaeTCA Ha rpaHulle MexKLY OOMACTHIO OTKPO- 
BeHHA H OOACTbIO YeIOBCYeCKOTO MIPHHATHA pelweHnit. 

CreqoBaTesIbHO, J@AHHA CYHHbI MonaqaroT B OHY 3 CyIeAYIOWIMX 
Tpex KaTeropHii, 4300paxKeHHbIX Ha cxeme 6.1, oT (a) Wo (Cc), Ipw4em Ka- 
Teropua (Cc) He OTHOCHTCA K OOaCTH TIpaBa. 

(a) Ipamaa mepegaua nocnanua I[popoxom, 4To amb-Kapadu oTHOCHT 
K «@fHHAM B KayecTBe TepezaTanKa» (am-macappydy Ou am- 
maouue); 

(b)JjesHua c ocoObIMH HaMepeHHAMM TOMMMO TIpAMOi Tepezayu 0- 
ciaHia. CooTBeTcTByrollve Xaucbl CileqyeT MOHHMaTb MU TIpH- 
MeCHATb B OOACTH MIpaBa B KOHTeKCTe 9THX HaMepeHuii; 

(c) JetHua, Tonayaromue B cdbepy MOBCeAHEBHBIX YeIOBeUeCKHX pe- 
Wenn, 10 ompexeneHuio WMOn Autypa, «6e3 Ha3naTeIbHOTO 
HaMepeHH». 


Al6Ne€HHbIU 3AKOH 


Cxema 6.1. Buxx u uvacmb npopoyecKou mpaduyuu cmelyenbl om BbIpa- 
JCCHUA “ABCHHOZO» K BbIPAHCEHUIO KUENOBELECKOZO NOZHAHUA PACKPbI- 
moeo». 


C apyroli cropousl, Ha cxeme 6.1. N0Ka3aHO, 4TO Ha MpakTuKe Te- 
peceyeHne MexKy TpaquuMelt (azv-’ypqd) U mpaBoM (q@uxx) cieayer He 
IIpOCTO «“Y4HTHIBATb», a TIOHMMaTb Ha Oosee rryOOKOM ypoBHe. B cie- 
WYIOUIeEM pazee MbI WOApoOOHee OCTaHOBUMCA Ha OTHOMICHHAX Me*KLY 
ailb- ’ypqd) i PUKXOM B cBeTe TaKOi Wes WapwaTa KaK YHUBepCasIbHOCTE, 
kak lpegyaran Mon Auryp B cBoem tpyge «Maxacuod aw-wapu’a». Ta- 
KMM OOpa30M, (PUKX JOIDKeH MpakTHYeCKH aalTupoBaTb ‘ypqd, ecIIH OH 
cormacyeTca c Wesamu Mcnamckoro tpasa, axe ecu ‘ypq) He OTBeuaeT 
ao-duisaia. B Tou rape Takxe OyeT paciiMpeHo MOHATHE alo-’ypd B 
cBeTe MOHATHA “MHPOBO33peHHe». MU, Hakone, U ‘ypqd, H PUKX OJDKHBI 
COeHCTBOBaTh (POPMUPOBAHHIO KAHYHA, aBad 3AKOHOMATeIAM CBOOOLY 
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TpeoOpa30BbiBaTb OObIYan ‘ypq MU pesIMTHO3HO-IIpaBOBbIe MOCTaHOBIIe- 
HHA B TOAPOOHbIe 3AKOHOMATeCIBHbIe AKTbI, HAMJIYYWIHM OOpa30M OTBe- 
yaroltHe OCOOeCHHOCTAM UM TOTpeOHOCTAM OOMecTBa. OWHAaKO peHTH03- 
HO-[paBOBble MOCTaHOBJICHHA WIM TpasMuHu, paciipoctpaHeHHble B HC- 
JIAMCKOM OOIecTBe, He CileyeT KOMMpOBaTb HU OyKBaJIbHO BOCTIPOH3BO- 
J{MTb UX B paBOBbIX HOpMax. 


6.2. XOH3M 


«Heacnocmb» unodueudyasbnoz0 0oKazamenbcmea 

OTyebHEIe + yYeHbIe OTMeYalOT OFpaHHYeHHOCTb peyKIMO- 
HHCTCKOFO HW ATOMHCTHYCCKOFO MOAXONOB, XapaKTepHBIX Wid PyHWaMeH- 
TasIbHOH MeTOAONOrMu. BupodeM, Hx KPHTHKa aTOMH3Ma OCHOBAHA TOJIb- 
KO Ha CBOMCTBCHHOM eMy «HeACHOCTH» B OTIIM4He OT ee «OHHApHOro OTI- 
IIOHEHTa» «yBepeHHOcTm». B cBoeli KHUTe 00 OCHOBOMIONararolux TpuH- 
qyumax mpapa Maxp ay-/[MH ap-Pa3sv MOAbITORUBACT Pa3JIMYHbIe yIOMH- 
HaeMble lIpaBoBeaMH IIPHYHHI TOTO, WOuYemy HOO0e OAMHOUHOe «IMHT- 
BHCTH4eCKOe OKa3aTeJIbCTBO) (Oau yilb-xumab) TeKCTa (QH-HaCC) MO- 
%KCT ObITh TOJIBKO BEpOATHBIM (3aHHU). BOT TepedeHb 9THX TIpHuHH. 

1. EcTb BeposxTHOCTb TOrO, 4YTO MOCTaHOBJICHHe, BbIBeEeHHOe 3 AC- 
HOTO TeKCTa, OOIaqarollero eMHCTBCHHbIM 3HaYeHHeM (aH-HdCcc), 
MOXeT Ip OlMpeeueHHbIX OOCTOATebCTBAX OrpaHHyHBaTEca Oe3 
Halllero BeOMa. 

2. EcTb BepOATHOCTh TOTO, YTO ACHOe TOORKeHHE CBALCHHOTO TeKCTa 
(QH-HaCC) BbIPaxKeHO B MeTaPopH4eckHit CMBICIEe. 

3. O a3bIKe CyJAT JIMHIBHCTHI, T.c. JOM, H MM CBOMCTBeHHO OLIH- 
OaTBca. 

4. ApaOckas rpamMmatuka ObiIa MepeqaHa Yepe3 AWpeBHeapaOckyto M10- 
9310, KOTOpad TepesaBalacb OTJCIbHBIMH JIOAbMU (pu6aam 
axad). Bepcun 9THX joe MOTI ObITb pa3HbIMH, TaK %Ke KaK H 
aBTOPbI 3TOM MO93HH CaMM MOrIIM OMycKaTb rpaMMaTHyeckne 
OlmMOKH. 

5. EcTb BepOsTHOCTb TOTO, YTO OAHO HIM Oosee COB GH-HaCcC MMeIOT 
HeCKOJIBKO 3HadeHHH. 

6. EcTb BeposxTHOCTb TOFO, YTO OAHO HU OoMee COB AH-HaCC CO BpeMe- 
HeM ObIJIM HCKaxKeHbI HACTOJIbKO, 4YTO 3TO HCKa3HIO MepBOHAyaJIb- 
HBIM CMBICII. 

7. ECTb BepOATHOCTb TOFO, 4TO BbIPaxKeHHe HMECCT CKPBITHIM CMBICII 
(xaqbu), KOTOpOro MBI He TIOHHMaeM. 

8. EcTb BepOaATHOCTE TOrO, YTO MOCTAHOBICHHe, BLIHCCeEHHOe Ha OCHO- 
BaHHM QH-HACC, ObIIO OTMeHEHO Oe3 Halllero BeOMAa. 

9. EcTb BepOATHOCTh TOTO, TO MOCTAHOBJICHHe, BLIHeCeCHHOe Ha OCHO- 
BaHHM GH-Hacc, KOHDJIMKTyeT C JOBOaMu pa3ynma. B 9ToM cyryyae, 
Kak yTBepxyaeT ap-Pa3u, eC JOBObI pa3syMa ClIpaBeJJIMBbI, a 
Tlepeyqaua NOATBepxKTaeTcA, 3HAYMT, YTO-TO OHO M3 HHX OILIH- 
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OouHo. bosiee Toro, pa3yM — 9TO Hallie cpeACTBO MOATBepANTb pa- 
BOMepHOCTb Camo Mepeqaun. TakuM oOpa30M, pa3yM MMeeT Tpe- 
MMYLJeCTBO Ha Mepewayei. ITO 3Ha4HT, YTO B TAKHX CJLydastx MbI 
JOJDKHBI CJI€QOBaTb pa3yMy, a He JIMHTBHCTHYeCCKHM JOKa3aTeib- 
CTBaM Ilepeya4un. 

K BpbIllenmpHBeeHHbIM J[eBATH BO3MO%KHOCTAM, # WOOaBuI cye- 
7yroue: 

1. Ecrb BeposTHOCTB TOFO, 4TO OJHO ACHOE NOJOXKeHHE CBALLCHHOrO 
TeKCTa (GH-HACC) MOX%KeT NOpasyMeBaTb 3HaYeHHe, KOTOPOe «IIpo- 
THBOpeYyHT» JPyrOMy ACHOMY IOJIO%KCHHIO CBALLCHHOFO TecTa (an- 
Hacc). ITO ObiBaeT He TaK WK PeAKO, MOAOOHbIe cILyYaH U3y4aIoTCA 
OTJCIbHOM QHCUMIWIMHOM <«MPOTHBOJIOXKHbIX TECKCTOB)» (dJlb- 
Myma‘apuo); 

2. EcTb JOBOJIbHO MHOFO BO3MO2XHOCTe OMMOKH Ip Mepemaye xazu- 
COB-dxa0, KOTOPbIe COCTABJIAIOT OOJIBIMHCTBO xaqncos IIpopoka. 

3. EcTb OBOJIbHO MHOFO BO3MOXKHOCTeH TaKOM MHTeplpeTalHn JIO- 
O0ro MOMOKeHHA-HACC, KOTOPaA BIIMACT Ha BOCIIPHATHE ero CMBICIIAa 
MW ykKa3aHui. 

«DusocopcKad KOMIe€TeCHTHOCTb»> ap-Pa3H MOMOrIa eMy OL|CHHTb 
BaXKHOCT Cepbe3HOW apryMeHTalW «ACHOCTH)> CXHHCTBCHHOLO CJIOBeC- 
HOrO JoKa3aTesbcTBa. Ho OOeciOKOeCHHOCTA «HeACHOCTBIOY> OMHOUHOTO 
WOKa3aTevIbcTBa He MO3BOIAIa ap-Pa3H yBUyeTb rlaBHy!O mpoOsemy 
MOAXOa, OCHOBAHHOTO Ha CMHCTBCHHOM JOKa3aTeJIBCTBe, KOTOpas CO- 
CTOHT B HeMOHOTe UH pa3{pOOeHHOCTH ero “IIPH4YMHHBIX»> OCHOB. 


Ozpanuyennocms npuxunno-ciedcméennozo nodxoda 6 mMpaduuuona- 
JIUCMCKUX U MOOepHUCcmMcKUX MeopuAx 

Bpie ynoMuHalocb, YTO OorocuOBbI Kalama OOcyKaIM «IIpHH- 
IMI TIpH4HHbD> (ac-cababuua) B OORKeCTBEHHBIX WesHuAx. OHM WemMIu 
O0O2%KeCTBCHHBIe JesHUA Ha JIetHUA, CBA3AHHbIC C TBOPeCHHeM (a1b-qu ‘Ib 
Qlb-XQIKU), U eAHUA, CBAZAHHBIC C 3AKOHOM (alb-qdbu ‘lb ailb-mawpu’u). 
BosIbuIMHCTBO MpaBOBeOB — alllapUTbI, CalaPUuTbI W 3aXHpUTbI — C4UHTAa- 
JIM, 4YTO OORecTBeHHbIe exHUA, CBAZ3AHHbIC C TBOPCHHeM, «BBIILe MIpH- 
qu». Hapayy c 3THM, HeEKOTOpble M3 HHX IIpHIMHChIBasIM OpeesIeHHy10 
IpHunHy (uw747) Oox*KeCTBCHHBIM JeAHHAM 3AKOHOMOJAararollero xXapak- 
Tepa, C KOTOPbIMH CorsacylOTCA MpaBoBble WocTaHoBseHHA. C Apyroi 
CTOPOHBI, MYTA3HJIMTHI, WIMMTbI MW MaTYpHAMTbI BepHJIM B IPHYHHHOCTb 
BCe€X OO2%KeCTBCHHBIX JesHuH. B metogonornu Ucnamckoro mpaBa Bcex 
IIKOJI H HallpaBIeHH W MOHBIHe JOMHHUpyeT KOHI[enIMA IpH4IMHHOCTH. 

Hekotopple y4eHbie MOAYeEPKUBAaIOT BAXKHOCTb XOJMCTHYECKOrO J0- 
Bola (a0-Oalulb anb-Kyiu). TeM He MeHee, STOT OBO He BIIMAeT Ha 
CaMy TeOJIOrO-IIpaBOBy!O MeTOAOJIOrMIO, KOTOpasd OCTaeTCA, B OCHOBHOM, 
IIpH4MHHO-cleqCTBeHHOM. Hampumep, aib-J>KkyBaiHu C4MTal CCbIIKY Ha 
XxoMcTHYecKHH pHHHn Ucnamckoro mpaBa Kak OBO Jit BbIHeCeHHA 
MOCTaHOBJICHHA TpaBOMepHOH Mpolexypou, KOTOPy!IO OH Ha3bIBall «xO- 
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IMcTHYeCKON aHalorMei» (Keac Kyu). A awi-latuOu cuntas, To oc- 
HOBHbIe MowoxeHuA Ucnamckoro pasa (ycyib alb-qbuKkx) 3WKyTca Ha 
YHMBepcasIbHbIX XOJIMCTHYCCKHX KadecTBax HHCHOCIAaHHOrO 3aKOHa (KVI- 
Juam ajb-wapu’a). Ip 3TOM OH MIpH3HaBasl IPHOPUTeT YHUBEPCaJIBHBIX 
XOJIMCTHYCCKUX OCHOB (a1b-Kaea’Uud ailb-KyUUA) TIO CpaBHeHHIO Cc 
«4aCTHBIMH OJMHOYHBIMH MOCTaHOBJICHHAMM» (axao alb-docy3uuam). OH 
MOTHBHUpOBaI ITO TEM, YTO YaCTHbIe OMMHOUHBIC WOCTaHOBJICHHA TIpu- 
3BaHbI MOKperisIATb XOJIMCTHYECKHE OCHOBBEI, COOFOCHHe KOTOPbIX CCTb 
HelipeyioxKHad Web H 3afa4a papa. VU onatb 9TH B3IIAbI Tak UW He 
HalllWIW OTPakKeHHA B IIPHYMHHO-CIIeACTBeHHOM MeTOOOINH WpaBoBeOB 
H OOrocsOBoB. 

Ucnamckuii MOjJepHu3M yka3bIBaeT Ha OOMee HeCOBepIIeCHCTBO 
«4acTHO HHIMBUyaMcTu4eckoro moyzxoya K Ucnamckomy mpaBy». Kak 
TOBOPHJIOCb BbIMIe, COBPCMCHHbIe YACHbIe IIbITAIOTCA IIpeOMOMeTh “H3bAH 
HHIMBUyasIu3Ma» (alb-d~apouuA) B KOHenunnH maxacud. Hattpumep, 
Von Attyp otTqaetT peqnouTrenve «COMMaIbHEIM» Makacuo Hal, MHMBU- 
myasibHbIMu; Pammmy Pua BKOUaeT B CBOIO TeEOPHIO MaKacud MIOHATHA 
COUMaIbHONM pepopMbI H mpaB; Teopua Taxu asb-AsBaHH omMpaetca Ha 
MakKcuo «pa3BHTHA WMBMIIM3allMn Ha 3eMsIe», a KopaHWyeckuit «yHuBep- 
CaJIbHBIM makacuo» FOcyda altb-KapagaBu 03HadaeT CTPOHTeJIBCTBO 30- 
poBoli cebu u Haru. Ho onaTb-Takn, 43-3a PUIOCOcKOrO «MOTOIKA», 
aAKOObI JOCTUrHyTOrO B XIX Beke, MOJepHu3M BOOOLIe H UcIaMCKHi MO- 
jepHu3M XX BeKa B 4aCTHOCTH, He B COCTOAHHM BbIPBATbCA 3a TIpeselIbl 
TPaMUMOHHBIX MIPH4MHHO-CIIeACTBCHHBIX PaMOK. 

Tem He MeHee, C HeJjaBHHX Op MpHHIMII XOM3Ma 3aHMMaeT J0C- 
TaTOUHO 3AMCTHOe MeCTO B HCJIAMCKOM MOJ[epHH3Me, B YaCTHOCTH, B 
«TeEMATHYeCKOM TOJIKOBaHHM>. Apkuii IpuMep Takoro MoszXoya — 3TO 
«Am-madcup alb-mayxuou» («EQMHOe TOIKOBaHHe») XacaHa Typaou. 
Exquusiit (mayxuodu) WM XOWMcTHYeCcKHH (Kyu) TOAXON, Kak OObACHAeT 
TypaOu, mogpa3yMeBaeT TIpHMeHeHve psa MeTOOB Ha pa3JIM4HBIX 
ypoBHax. Ha ypoBHe 43bIKa OH O3HadaeT KOTHOMIeHHe K A3bIKY KopaHa 
Kak K HeJjeyIMMOMy IeIOMy» HM «yHu@uKalnt0 13bIKa Kopana c a3bIKOM 
TowyuatTeset MocuwaHua BO BpeMeHa OTKpoBeHHs». Ha ypoBHe 4e0Be- 
YeCKOrO 3HaHHA OH O3Ha4aeT XOJIMCTHYeCKHH MOAXON Kak K HeABJICH- 
HOMY J[YXOBHOMY, TaK HM K ABJICHHOMy MUpaM BO BCeM MHOrooOpa3Hu HX 
COCTABJIAIOWIMX HM elicTByIOWIMxX B HHX 3aKOHOB. Ha TemMaTH4ecKOM 
ypoBHe OH Tloqpa3yMeBaeT OOpallieHve K TeMaM, He3aBHCHMO OT TopayKa 
asiTOB, a TaKxKe UX IIpHMeHeHHe B MOBCeHeBHOM 2KH3HU. B mane OxBaTa 
OH BKJIIOUAaeT JIOAeH He3aBHCHMO OT MecTa HW BpemMeHu. Kpome Toro, ero 
XOJIMCTHYCCKHH MOAXOA WoapasyMeBaeT OObeMHEHHe MpaBa Cc YXOBHO- 
HpaBCTBCHHBIMH 3aKOHaMH. 


«(XOUCMUYECKUUW) UI6M A1b-KaJ1amM 
CoppemeHHbie dbusocopcKHe CHCTeMbI OKa3bIBaloT byHaMeH- 
TaJIbHBIM XapaKTep «CHHTeCTHYCCKOM» WH «XOJIMCTHY4eCCKOM TeHeHUMH. 
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Cuctemuble dbusocodbl yrBepxAaloT, 4YTO pa3paOoTKa CJIMIMIKOM yIIpo- 
UeCHHOrO ABYXCOCTaBHOrO IIpHHIWMa WpH4HHHO-CJIeACTBeHHOM CBA3H 10 
KOMIWICKCHOM CHCTeMBI OJIM7Ke K H3BECTHOM HaM CTpykType Mupa. TakuM 
o0pa30M, B JIMTepatType 10 cHcTeMHOM dusocopun KpuTHKyeTcA TpvH- 
IMI IIpPH4YHHHOCTH HW BCe CBA3aHHbIe C HUM TeOOrH4eCKHe BO33PeHHA, 
Takue kak KoHuenuHa bora Jbxopyxa bepxu, «OoxecTBeHHad CyOcTaH- 
ua) CiHHo3bl, mpu3biB JleiOuula K «IpeqycTaHOBIeHHOM TapMOHUy)». 
Takaa 2Ke CHCTCMHad KPHTHKa MOXKeT OTHOCHTBCA K MeTOy TIPH4HH- 
HOCTH B HcsaMcKoi dusocodun pesmrnu (‘wWibM alb-Kajlam), B TOM 4Hc- 
le, OorocuOBCKHM J{OBOaM, OCHOBaHHbIM Ha IIpHYHMHHOCTH, Mpeyyia- 
TaeMbIM IIpaBoBeyamMu U duoOcodamn, HampumMep, WOH XanOasem, MOu 
Cunoit, ap-Pa3n, amb-Am’apu, AOzyn-Jxad0apom, amb-la3amu, amb-Ma- 
TypHau, amb-Amugn, anb-lLatu6u, WOH Taitmueit, Mon Pyuigom u Mo- 
xaMMajiom AOyo. 

CuctTeMHble (busocodpbl yYHOMHHAaIOT pA, “OMIMOOUHEIX Hei», KO- 
TOpble MOryT ObITb KOHTpapryMeHTaMH TIPOTHB WpH4HHHO-CJIeqCTBeH- 
HOrO MOZXOfa B MOUb3y XoMMcTHYecKoro. Hampumep, Web pay TaKux 
une mepeancuset A.KopxxuOckuii B cBoem Tpyae «Corpus Errorum». 
Cpequ Hux «OMMMO0uHad Hed MpHMNCbIBAaTb OAHOM Mpw4nHe TO, 4TO 
BbI3BaHO MHOFMMH IIpHuvhaMn>, “OMMMOOUHAaA Hed JeaTb BbIBO], O TOM, 
4TO OOHapyKeHHe pomH OfHOrO dakTopa UCKIIOYAeT POsb Apyroro», 
«OWMMOOUHAA Hed TelaTb HeraTHBHbIe BbIBObI 13 MO3HTHBHBIX HaOJII0- 
eH», «OWMOoUHad Wed eMTb CBOMCTBa OpraHH3MOB Ha J[Ba OT- 
JeIbHBIX Klacca — OJMH, BbI3BaHHbIM HacsIeCTBeHHOCTbIO, pyro — 
cpeqoM»». 

OyHako 4 CUMTAIO, YTO CBA3b MOXY TEOMOrH4eCKHMH TeEOpHAMH U 
MCTOJOM IIPHYMHHOCTH CYLIeCTBYeT TOJIbKO B TOJOBAaX OOFOCIOBOB, KO- 
TOPbIe MOJb3OBAJIMCb MPHHUMMOM IIpH4YHHHO-CJIeACTBCHHBIX CBA3CH WIA 
OTBeTa Ha BOIIpoc oO «cymjecTBOBaHHU bora» u Apyrve Teosormyueckue 
Bompocsi. Takum oO0pa30M, ecJIM MIpHHUMIy IpHuYHHHOCTH cyKeHO pa3- 
BUTbCA JO MIpHHIWWa XOM3Ma B TyMaHHTapHbIx HayKax u dusocodun, 
TO TO Ke CaMOe JOJDKHO TIpOM30HTH HC TeOMOrH4eCKHMHU apryMeHTaMH. 

A yBepeH, 4TO TIPHHIUMI XOH3Ma, JeHCTByIOMIHMi B CHCTeMHOM dbu- 
JOCOPUM, MOXKEeT CbIrpaTb BaXKHYIO POJIb B COBPCMCHHBIX TeH],CHUMAX K 
OOHOBJICHHIO He TOKO B OOacTH Mcnamckoro papa, HO B HCwaMcKoli 
‘WIbM ajlb-Kalam (@unocodun pemurun). [pyOo ropops, «qoKa3aTesIBcT- 
BO COTBOPeHHA» (OaIUIb Alb-uxmupa’) TOIDKHO OMMpa-Tbca Ha HeBO3- 
MOXKHOCTH elicTBuA Oe3 Wes, a He Ha HCBO3MO%KHOCTb JeMCcTBHA Oe3 
IIPHUMHBI, KaK TpayMUHOHHO apryMeHTUpyIOT ydeHble. «JoKa3aTesIbCTBO 
TOWIepxKKM» (Oa ap-pu’atiA) TOIOKHO OMpaTbca Ha paBHOBecHe U 
JIPy2KCCTBCHHOCTE K 4eJIOBCKy 3CMHBIX 9KOCHCTeM, a He Ha KlaccHueckue 
WOBObI O HelocpeyCTBeHHOM HUcrioclnaHuH wWponmutanua. «JloKa3a- 
TCJIbCTBO CYII[CCTBOBaHHA» (OaUb alb-6yOrCyYO) OIDKHO ONMpaTpesa Ha 
UekO O CHCTEMHOM H IJeJIOCTHOM 3aMBICJIe H3BeCTHOM HaM BcesleHHo;, a 
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He Ha KjlaccH¥ecKHM KOCMOJIOrMYecKHH ZoBon o «lleppuuHon J[Bwxy- 
Ie Cusie», MOb3yacb BbIpaxkeHHeM Moxammaya AO zo. 


6.3. OTKPBITOCTL H OBHOBJIAEMOCTBh 


Bpiie oObaAcHAOCb (BO 2-ii TylaBe), YTO WIA MpOROIMKeHUA 2KN3HU 
CHCTeMBI OHA JOJDKHA MOTAepxKUBATb OMpeeUIeCHHy!O CTeICHb OTKPBITOC- 
TH HM OOHOBJIAeMOCTH. B 9TOM pa3yelle IpeyaraeTca [Ba MexaHH3Ma J{O- 
CTWKCHHA 2KeIAeCMOM OTKPbITOCTH UM OOHOBIIAeMOcCTH B OONacTH Mc- 
JIAMCKOrO IIpaBa. Bo-epBbIx, B KAYeCTBe MeCXaHH3Ma OTKPBITOCTH B CHC- 
Teme VUcnamckoro lpaBa MbI lpejiaraeM Cc H3MeHeHHeM IpaBoBey4ec- 
KOrO MHpOBO33peHHA WIM KOTHATHBHOM KYJIbTypbI H3MCHATL MpaBOBBIe 
mlocTaHoBseHHa. Bo-BTOpbIX, MbI Ipesaraem PUOCOMCKy!O OTKPBbITOCTb 
B KadeCTBe M€XaHi3Ma OOHOBJIAeMOCTH CHcTeMbI Mcramckoro mpaBa. 


H3menenue nocmanoenenut c uzmenenuem KoeHumué6HoU Kylomypol 

Aurymlickoe cioso «worldview», 4TO 3HadHT «MHPOBO33peHHe», 
ObIO 3AMMCTBOBAHO CTO JIT Ha3aj] U3 HEMELIKOFO A3bIKa, B KOTOPOM OHO 
3By4HT Kak «Weltanschauung», 4TO B IIpAMOM CMBICJI€ 3HA4MT «B3TIIAL 
Ha Mup». Muposo33peHHe — 3TO «HMerOlHiica y Hac Hadop MpezMoso- 
%KCHH O IPHHUMNAaX yCTpoicTBa MUpa», CHCTeMa OPHeHTUPOB JIA 4eIIO- 
BeYeCKOTO OMbITa, cHcTeMa yOex eHul. TakuM o0pa30M, MHpOBO33peHHe 
— 9TO IIPOAYyKT BIMAHHA MHOXKeCTBa (aKTOPOB, POPMUPyIOWIHX 4eJOBe- 
yeckoe «ilo03HaHHe» Mupa. Bor IpvMepbl KOHUeMNHH, KOTOpbIe BXOJAT B 
KOMIWICKC MHPOBO33PeCH4eCKHX YCTAHOBOK 4eJIOBeKAa. 

1. bor, Mup, 4eOBeK, 2H13Hb TOcuIe CMepTH, 3HaHHA, MOpasib, HCTO- 
pus. 

2. Mud, JoKTpuHa, 9TH4eCKHe HOPMBI, PUTYyaJIbI, OOWLECTBO. 

3. YOexeHHA, TeEOPHu, YYBCTBO MOpAyKa, COMMAaIbHbIe KOHCTPyK- 
TBI, POJICBLIC MO{CJIM, HPABCTBEHHEIe 3allOBe qu. 

4. Mup mpupogsi, sTuKa, MoOuMTMKa, OMONOrHA, MICHXOsIOrMA, Me- 
TOJbI HAYYHOFO UCceqOBaHHA U Wpyrue *akTopsl. 

5. bor, «», Ipupoya, KOCMOC, BpeMaA. 

Bce 9TH KOHIeMIM MOKa3bIBalOT, YTO Ha MHPOBO33PeHHe YeJIOBeKa 
BJIMACT BCe, UTO CTO OKpy2KaeT: OT PeHTUH, IpeycTaBeHuit o cebe, reo- 
rpapuu u OKpyxKatoljei cpesbl, JO MOWMTHKH, OOMeCTBa, 9KOHOMHKH, 
a3bika. EcsIM HCTIOJIb30BaTb COBO «KYJIbTypa>> B LIMPOKOM CMBICJIe, MH- 
POBo33peHHe pesctaBsiaeT coOoM «KOrHHTHBHYIO KyJIbTypy». Koruu- 
THBHad KYJIbTypa — 9TO HHTeIVICKTYaJIbHble paMKH, YYBCTBO PeaJIbHOCTH, 
C TIOMOLM[bIO KOTOPBIX 4eJIOBeK BHAT OKpyKalolWlvi MUp VW B3aMMO- 
JJeHCTByeT C HUM. 

TpaMUHOHHO IpHHuNn aib-’ypd (Tpayuuun) B Teopuu UcnamcKo- 
TO paBa 3aTparuBaeT B3aMMOelCTBHe C OKpyxKalOWHM MUpoM. OHO u3 
(PyHAaMeHTaJIbHBIX paBHsl XaHaduTcKoro Ma3xa0a rylacHT, 4TO «He- 
TlacHoe ycIOBHe TpayqMHH MOAOOHO TaCHOMY yCJIOBHIO TeKCTAa»> (aJb- 
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Maépydy ‘ypqban Kailb-mawpymu Haccan). C 3THM TipaBHJIOM Ha TpakTu- 
YeCKOM YPOBHE COTIACHbI pa3JIM4YHble WIKOJIbI WpaBa pH YCIOBHM OT- 
CYTCTBHA ACHOTO TeKcCTa (a@H-HaCcCc), Ha KOTOpbIi MOX%KHO OBLIO OBI Co- 
claTbca. Y4HTbIBaTb ab-’ypq HeoOXoAMMO JIA aflaliTawMu oper c 
TpaquuMet, OTIM4YHON OT apadcKOH, KOTOPy!O TpaBOBebI CUHTAIOT My- 
CYJIbMaHCKOM «MO YMOJI4aHHtO». OgHako pakTHYecKOe 3HaYeHHe Jb- 
’ypq@ Wa (PUKXa KaK TaKOBOTO JOCTaTOUHO orpaHH4yeHo. CranyapTuste, 
TlepeuucsIfeMbIe B y4eOHHKAX TO ycyilb alb-~ukx TpMMepbi BOIpocos, 
peryIMpyeMBIx av-’ypq) B UcnamMckoM lpaBe, 9TO pa3Mepbl Maxpa, Ba- 
yoTa, MCHOIb3yeMad IPH pacdeTax B TOPYOBbIX ceKax, OOBMAai 0- 
KPbIBaTb HIM He MOKPbIBATb TOMOBY MYKYHHAM, BCeOOMIee ynoTpebse- 
Hue OlpeyeueHHbIxX apaOckux cyIOB. OueBHAHO, 4YTO 3TH CTaHapTHEIe 
IIPHMepbI HeJIb34 Ha3BATb CKOJIBKO-HHOy]{b CYWICCTBCHHBIM OTpaxKeHHeM 
BCCBO3MOX%KHBIX BapHallHii YeOBedeCKOM %KH3HH, KPOMe Tex, 4TO OBI 
BO3MO2KHBI B Cp€HeBCKOBOM apaOCKOM Mupe HM IIpHHHMaIOTCA yACHbIMH 
«110 YMOJIYaHHI0»». 

Kak BHM, MHOrHe MCIaMCKHe NOCTaHOBJICHHA MpOMOJDKAaOT HATH 
pyka 00 pyky c apaOckuMn OObI4adMN MepBbIx JByX-TpeX BCKOB HCjIaMa 
HW TOW 9TOXH Cc ee MOMMTHYeCKHMU HM reorpapu4yeckKuMu TpaHullaMn, 
eOH, 9KOHOMHYCCKHMH pecypcaMH, COMMAIbHOM CHCTeEMOM HM MHPOBO3- 
3peHHeM B IeoM. HattpumMep, pa3Mep MMJIOCTBIHH B TOJIb3y OeWHBIX, 
T1OIOAKCHHOM K BbIMIAaTe B KOHIe pamMajlana (cadaka alb-qump) No cux 
Hop onpeyeaAeTcA B MepeyHCeHHU Ha MpOAyKTbI NMTAHHA, TpayMWHOH- 
Hble Wa VII Beka HW Ha3BaHHble B COOTBETCTBYIOINMX XaHcax: 9TO (u- 
HHKH, W3I0M, t4uMeHb. Muorue yyeHble yKa3bIBaloT, 4TO ake B Hallv 
HU pA WCaMCKHX HOCTaHOBJICHHM TMO-lpexXHeEMy OCHOBBbIBaeTCA Ha 
HaJIM4HH MOJMTHYeCCKHX TpaHull MEK AY «<TeppHTopHei UcIIamMa» u «Tep- 
puTopHei BoMHED». CormacHo BCeM MIMCbMCHHBIM IIpaBOBbIM CHCTeMaM, 
IIPOHCXOJALIMM H3 UCIAaMCKHX Ma3xad006, MYCYJIbMaHKa He MOXKeT BBINTH 
3aMyXK, He MOpy4HB OTHY WIM ONM3KOMy My2KYMHE MpOH3HeECTH OT ee 
Mua OpayHble KIATBBI, KAK 3TO ObLIO B apaOcKOH TpayquuHMH. Camu m0 
ceOe OpadHble KIATBEI OOBIMHO OJDKHbI 3By4aTb Ha apaOcKoM. KomiieH- 
callMa, BbITIadHBaeMad Ha HelIpeyyMbIIeHHOe yOuCTBO, 0 CHx Top 
BO3IaraeTCaA Ha «IWICM*A (A1b- ‘AKbIIA) WaxKe IPH HeIMJICMCHHBIX COLH- 
aJIbHBIX CHCTeMax. TOUHO TakKxKe B HEKOTOPBIX OTAICHHbIX paloHax OT- 
BeTCTBCHHOCTb 3a yOuliCcTBO, COBepIIeHHOe HeH3BeCTHBIM, yCTaHaBJIn- 
BaeTCa COrlacHo «Kacame» (9TO (opMa TeppuHTOpHaIbHOM OTBeTCTBEeH- 
HOCTH y XaHa®HTOB HU 3aMMTOB, WIM OTBETCTBCHHOCTA OyIMKalilero 
POACTBeCHHHKa B JIPyrX KlaCCHYeCKHX WIKOJIAX). 

Ha moii B3riay, cambiit apKuii IpuMep orpaHuyeHHocTH apadcKoro 
MHPOBO33PeHHA MOXKHO HaliTH B counHeHHM MOn Tatimun «MKmuda’ ac- 
cupam ajlb-mycmakum» («TpedoBaHHa Jd IpaMoro IlyTH»). OH yTBepx- 
WaeT, YTO «OAM TpayMunH (axlb ac-cyHHa) BepAT, TO apaOcKad HaHa 
(OotcuHC ajlb-apao) Iry4atie HeapaOckux Halt (Oacunc anb-‘adocam)». 
Jlanlee OH TOBOPHT, 4TO HeKOTOPble JOH He COracHbl C TOAOOHBIMU 
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«HalMOHaIMCTHYeCCKHMU YORK ICHHAMH VW «IIPeBOZHOCAT Apyrue HaluH 
Hajl apadamu»». IloqoOnbIe WpeypaccyAKH CyIeCTBYIOT TOYTH B Kako 
Halu UW STHHYeECKON rpynme. OnHako, pykoBoycTByacb umu, WOH Taii- 
MHA W3aBall “HCKPHMHHAalMOHHbIe» MOCTaHOBJICHHA, BOIPpeKH M3BeCcT- 
HOMY IIpHHUMIy (ac7) paBeHcTBa pac, yIOMHHaeMOMYy BO MHOrHXx asTax 
Kopana u xayucax. OH OTpHaeT BO3MOX%KHOCTh ydacTHA HeapaOoB B 
ylipaBJIeHHu apaOcKuM TocyapcTBOM HU JjaxKe He O00psAeT UX B KauecTBEe 
HMaMOB, BOS3TIAaBJIAIONIMX HaMa3 apaOos, IpesMMCcbIBaeT HOCHTb apaoc- 
KYIO OJ{@2%KTY BCCM MYCYJIbMaHaM, Ha3bIBaeT HeapaOcKHe CTHJIM OK TbI 
«OTBPaTHTeJIbHBIMM>>, CUHTAeT, YTO HeapaObl HMerIOT MepBoodepezHoe 
lpaBo Ha rocyapcTBeHHble mocoOua (alb-‘ama), U yTBepxKyaeT, 4TO 
MYKYHHBI-Heapaosl «He TIpHroyHby> (axawuo Kaqda'a) [yA 2%KCHUTBOBI Ha 
apaOckux %KeHWIMHax. OueBH AHO, YTO ITH B3TIALbI IpOTHBOpeyaT maKa- 
cuo B 4acTH paBeHCTBa JO eH, O KOTOPOM MHOFOKpaTHO YIOMHHAaeTCA B 
CBALICHHBbIX TCKCTAX. 

OcHOoBbIBadCh Ha H3J10%KCHHOM BbIMe Hee “KOTHATHBHOM MIpupobl 
pasa», aib-’ypqd — 3TO TO, YTO IOPHCTI CUHTAIOT TaKOBbIM B COOT- 
BeTCTBHH CO CBOHM MHpOBO33peHHeM IIpH yCIOBHH, YTO OH He IpOTHBO- 
PeC4HT OCHOBHBIM TOIOKCHHAM MaKacud au-wapu'a. B 3TOM KOHTeKCTe, 
MBI UpejiaraeM CjlelaTb MMpOBO33peHHe WpaBoBeyja MHCTpyMeCHTOM 
paciiMpeHuad MeTOAONOrHU alo-’ypd WA aflanrauuun oOpmaes u TpayH- 
WH, OTIMYHBIX OT apaOcKHX OOBIMaeB UM TpaquuMi (MepBbIxX BeKOB UcIa- 
Ma). 

Ha cxeme 6.2 10Ka3aHO MECTO, KOTOPOe 3AHHMaeT “MHPOBO33peHHe 
lipaBoBeyla» B cuctemMe Mcmamckoro papa. OTOT pHCyHOK WIWIOCTpupyet 
ICHTPaJIbHYy!O POJIb IpaBoBea, KOTOPAA ABJIACTCA PC3yJIbTATOM BKJIFOUeC- 
HHA “MHPOBO33peHHA» B Cuctemy McnamcKoro mpaBa. KopaH uf pa3zesibl 
cyHHb! IIpopoka, OTHOCALIMeCA K 3AKOHOATeIbHOM cdepe — 9TO UCTOU- 
HHKH TpaBOBeYeCKON eATeILHOCTH HW YaCTh “MUPOBO33PeHHA»> IIpaBo- 
Beja. CoueTaHHe 3THX VM ZpyrvX KOMIOHCHTOB erO MHPOBO33peHHA C 
HCTOUHNKaMH OOpa3yeT PUKX. OZHaKO «MUHPOBO33peHHe» OIDKHO OTBe- 
YaTb OMpeeseCHHbIM KPHTePHAM «KKOMIICTCHTHOCTH», T.C. HMCTb MO Co- 
Ooi Hay4dHyto Oa3y, Oo 4em OyyeT roBopuTEca HKe. ITpaBoBey, He OOsAa- 
Warolluii “KOMIMeTCHTHBIM MUPOBO33PpeHHeM»», HeAOCTaTOUHO KOMIIeTeH- 
TeH JJId BbIHCCCHHA KOPPeKTHBIX PeJIMPHO3HO-MpaBOBbIX MOCTaHOBICHHH. 
3Ta KOMICTCHTHOCTb MOXKET OBITb elle OMHHM HHCTPyMeHTOM JIJId pac- 
UIMpeHHaA HaBbIKOB @MuKx ajb-eaku’ (TIOHHMaHMA TOO%KCHHA Belel), 
KoTopoe MOH asb-KaiiuM cautaeT HEOOXORHMBIM YCJIOBHeM JIA KOMIIe- 
TCHTHOCTH B HJDKTHXaye. ITO mpesowKeHHe HMeeT WBOAKOe 3HAYeHHE 
JIA OOUACTH TmpaBa. 

Bo-lepBbIxX, yueT HW3MeHeHHHM B MMHPOBO33peHHH MpaBOBeOB 
YMeHbIUIMT OyKBaH3M Mcnamckoro papa. bykBasibHoe CieqOBaHHe I10- 
CTaHOBJICHHAM IIpeBpalaeT HX B HeKuM puTya. Mp He COMHEBaeMCA B 
HeOOXOAHMOCTH COOMIOAeCHHA CTAOWIIbHOCTH B OONaCTH puTyaoB (‘u6ba- 
dam) B VicltaMcKoM IipaBe, TaKHX KaK HaMa3, IIOCT, XaypK. OHaKo pac- 
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uiMpenve ciheprl ‘“Uw6adam Bcerfa TpoucxOAHT 3a CueT aKkacud, B TO 
BpeMa KaK HeOOxoMM OaslaHc MEXxKAYy STHMH JBYMA TOJIOCaMH. 


«KomileTeHTHoe 
MUPOBO33peHHe»» 


Boorcecmé6enuolu 
wapuam 


IIpopoueckaa 
mpaouyua 


Cxema 6.2. «Muposo33penue» npaeo6edd A61AeMCA OCHOGHbIM ~akmo- 
pom dopmupoeanua duxxa. 


OTy TOUKY 3peHHA MOXKHO MPOWIUIOCTpupoBaTb cJleyIOWMMu 
puMepamu. [lems MusIOCTBIHH TO OKOHYAHHH paMajlaHa (cadaka dJb- 
qcbump) — 9TO TOMO OeqHEIM. Ilepegaetca, uTo IIpopok cka3aiI: «B STOT 
JIeHb flaBaiire OeqHbIM OCTATOUHO, 4TOOKI HM He MPHXOAMIOCb IIpo- 
CUTb»». OHaKO ITY MHJIOCTEIHIO OTHECIIM K KaTeropuu « Uub6adam» Mi Co- 
OOLaIOT B KaYeCTBe TAKOBOM OyKBaJIbHO, H€3aBHCHMO OT MECTa H Bpe- 
menu. Mexyy Tem reorpadua u OOM[eCTBO H3MCHMJIMCbh HAaCTOJIbKO, TO 
OeqHbIM yxKe HH K 4eMY (PUHUMKM, H3IOM HM AYMCHb (a MpOAyKTa MOL 
Ha3BaHHeM «aKHT»» — CYyIeHbIi TBOpor — OombUIe He CyLecTByeT); 
OYKBaJIbHOe, PHTYAIbHOe MCIIOJHeEHHe ITOM MHJIOCTbIHH He MO3BOJIACT 
JOCTHUb ee IeuH. 

TOU4HO Tak 2Ke BbIMe yxKe IIPHBOAMICA IpHMep Toro, YTO B HEKOTO- 
PbIX pa3BHBalOLWIMXCA CTpaHax, B KOTOPbIX MYCYJIbMaHe COCTABJIAIOT 
OOJIBIIMHCTBO HacesIeHHA, B KaYeCTBe KOMIIeHCalMH 3a HellpeqHamMepeH- 
Hoe yOulicTBO (Outia) Ha POAHIX YOUMIIbI BO3araeTcA OOA3AHHOCTb MO- 
JIMTBbI, TAK KaK OHM CYHTAIOTCA ero TyIeMeHeM (a7b-axoiia). Ho ecm 
OOMleCTBeHHOe «“MHPOBO33peHHe» H3MeCHHIIOCh HW pOOMIeMeHHad TIpH- 
HajIe@xKHOCTh yKe He HMeeT TOTO 3HAYeCHHA, TO OYKBaJIbHad TpakTOBKa 
MOHATHA «QJ1b- ‘AKbIIA» He OTBEUAeT WesIM IpaBocyquA. 

VU, Hakouell, apaOckue cBayeOubIe OOeTHI M NATHHYHBIC IpomoBeyM 
OObBIMHO HEMOHATHBI HHOAZKIGHEIM OOMIMHaM. IIpopeqeHue ux Ha apao- 
CKOM A3bIKe OOBACHACTCA MOCTAHOBJICHHeM, KOTOPOe TIacHT, 4YTO OOETEI 
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H IIponoBey — 3TO CAMOCTOATEJIBHBIC PUTYAIIbI, OTHOCALMeCA K OOACTH 
TOKMIOHeHHA (‘u6adam). TakKuM oOpa30M, HHBeIMpyeTcA HX 3MOLIMO- 
HaJIbHad HW CMBICIIOBad CTOpoHa. MbI He yrBep2xKaeM, 4TO AaKTEI MOKJIOHE- 
Hua ( ‘u6adam) u wemm Ucnamckoro pasa (makacuo) IpoTMuBOpeyarT Apyr 
upyry. IloxnoHenve camo m0 ceOe eiCTBUTeIbHO ABJIAeTCA OJHOM V3 
yeneH Ucnamcxoro mpaBa. OfHaKO 9Ta WeuIb AOJDKHa HAXOJMTbCA B paB- 
HOBeCHH C JPyrHMU 3HaYHMBIMH JIA OOWeECTBA LeAMH. 

Bo-BTopbIx, peyiaraeMoe yCIOBHe «KOMIICETeEHTHOrO MHPOBO33pe- 
HHA OTKpbIBaeT cuctemy Mcmamckoro MpaBa JIA IpOABMKeHHA B Cipepe 
TrYMaHUTapHbIx VM OOWeCCTBCHHBIX HayK. PetieHua 10 MOBO onpeyeseH- 
HBbIX CHTyalHi WIM CyUIeCTBYIOWMX peal OombUIe He MOTYT IIpHHn- 
MaTbCaA 63 COOTBETCTBYIOMerO HCCIeqOBaHHA, OCHOBAHHOTO Ha JOcTAa- 
TOYHBIX MO3HAHMAX B OOMACTH MeTORONOrHH TyMaHHTapHbIx HM ecTecT- 
BeHHBIX HaykK. MbI BHXHM, 4TO pellieHHA 10 BOMpOCcaM, CBA3aHHbIM C 
IIpaBociocoOHOCTbIO, Take KaK «IIPH3HaK CMepTH»>, «MaKCMMAaJIbHbIli 
TlepHo OepeMeHHOCTH», «BO3PAaCT pa3JIM4YeHHA» WIM «BO3PacT 3pesIOC- 
TH» TpaHUMOHHO BbIHOCATCA Ha OCHOBAHHM OOLeMpHHATOTO MHeHHA. 
Ilockoubky, 10 yrBepxqeHH10 Puyapya JleButtra, MeToybI Hay4Horo UC- 
Cle qOBaHHA — 9TO 4aCTb MHPOBO33PeHHA, A CUMTAIO, 4TO B Halli HM He- 
BO3MO2%KHO TOBOPHTb 00 «OOMIeIPHHATOM MHeHHH)> Oe3 orpeyesIeHHbIXx 
CTaTHCTHYeCKHX OKa3aTebcTB! Tak MbI OKa3bIBaeMcCa B Ciepe HayK 
(eCTeCTBeHHBIX H OOUIECTBCHHBIX) H Tepes] HEOOXOAMMOCTBIO BbIACHHTb 
Me€XaHH3MbI B3aMOyelcTBua Mcnamckoro papa c ApyrMMv BeTBAMH 
3HaHHM. Takum oOpa30M, lmpaBoBeyly cileqyeT MOJYYHTb KOHCYJIbTALMIO 
CHeWMaIMCTOB, HallpHMep, 10 MeJMUMHe, H BbIACHHTb y HHX TIpH3HaKH 
CMepTH, MHHHMAJIBHbIM HW MAKCHMAJIbHbIM TepHobI OepeMeHHOCTH Hi T.J. 
OMIMpH4ecKHe JAaHHbIe JOJDKHI OMMpaTbCA Ha WOKazaTesIbCTBa (xyOoKc- 
2Ca) B aHHOU OOAacTH, WaxKe CCIM OHM HeHaexKHbI C TOUKM 3peHHA Tpa- 
JMUMOHAIMCTCKON JIOPHKH. TOUHO Tak 2Ke «BO3pacT pa3JIM4eHHA>> H CaMO 
9TO MOHATHE JOJDKHBI OMpeCMATS CieWMaHCTI B OOMACTH MCHXOJOrHH. 
UV tak yasee. 

JleicTBUTeIbHO, HayKa CO BPeCMeHEM 9ZBOJIIOWNMOHUpyeT, a 3HadHT, 
TpeOyeTca perysIApHbI TepecMOTp CBA3aHHBIX C Heli TOCTaHOBIJIeHHI. 
Tem He MeHee, pa3BHTHe HayKH — 9TO 4aCTb eCTECTBCHHOM 9BOJIKOWMU 
IIpaBOBeYeCKOrO MHPOBO33peHHA, a 3HAYHT, OHO WOJDKHO HaXOMTb OT- 
paxkenue B lipase. DTO oOectieunBaeT OTKPbITOCTL cucTeMbI McstamcKoro 
lipasa. 


Oono61Aemocmb 4epe3 dunocogcKkyio omkpbimocms 

Ucnamckuit 3aKOH MOXKET JOCTH4b OOHOBIACMOCTH Yepe3 OTKPbI- 
TOCTb JIPYrHM aciieKTaM KOMII€TCHTHOTO IpaBoBeYeCKOTO «MHPOBO3- 
3peHHa», T.e. Puocodun. IlockombKy OCHOBHbIe MosoKeHHA Mcmamc- 
KOro TipaBa B Oobilel WIM MeHbillel cTeleHH ABIIAIOTCA (buOCOdne;t 
VUcnamckoro mpaBa, HeoOxoquMO, 4TOObI 3TH MPHHIMIbl coxpaHssM 
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OlpeeseHHy!O CTeMeHb OTKPBITOCTH JIA PUMOCOmcKOrO HCcIeqOBAaHHUA, 
KOTOPOe pa3BHBaeTCA IO Mepe pa3sBHTHA YeIOBe4eCKOTO 3HAHHA BOOOIIe. 

OyHako vcTopHuecKH TosaBAOUIee OObIIMHCTBO WCIaMCKHX 
YUCHBIX B TpaMUMOHHBIX WKONAaX papa OTBeprasM JOOy!O MOMMbITKY 
HCHOIb30BaTb (PUNIOCOmurO B pasBuTHH McnamcKoro lpaBa WIM WCjIaMc- 
KOTO 3HaHHA B Yes0OM. IIpuBpraHo WMTHpyA aHTHUHbIe MeTaPpu3H4eckHe 
yueHHA, UyWMe B pa3spe3 C TOMyIApPHbIMH MyCyJIbMaHCKUMU yOexKye- 
HHAMM, YUCHbIe U3qaBan Mameéol, 3allpemjarouue U3y4eHue U Mpenmoja- 
BaHHe (buIOCOuH B YYeCOHBIX 3aBeeCHHAX, TOCKOJIBKY OHA OCHOBaHa Ha 
«HeHCIAaMCKOH MeTadu3Hke». ITH qameol HaBAZbIBaIOT BLIOOP MEXxKLY 
(bunocomuei u cieqoBanueM mo myTH Kopana, mpu 9TOM uOcOmos 
OOBHHAIOT B OTCTYIHMYeCTBe, a PUIOCOMCKHE TpyAbI He yBaxKalOT UH He 
pacmipoctpansaioT. ABTOPOB TaKHX Gamé6 MO%KHO BCTPeTHTb Cpe Bely- 
UIMX Y4eCHbIX HCIAaMCKHX TpaBOBbIx WKOI, TO MOn ‘Aku (ym. 1119 1.), 
Au-Hapasn (yM. 1277 r.), Ac-Cyrotu (yM. 1505 r.), Anp-Kymatipn (y. 
1127 r.), WOn Pacman (ym. 1595 r.), Amp-lupoOunn (ym. 1579 r.), Won 
Canax (ym. 1246 r.). B cooTBeTcTByrollei sMTepatype mo UcnamcKomy 
lpaBy 4alle Bcero WuTUpyroT d@aTBy Mou Canaxa. B Heli oH OOBABIIACT 
(busocomuro «KOpHeM TslyMocTH HU Hepa300p4HBOCTH» HM yKa3bIBaeT, YTO 
Me4 — Jly4lee cpeyqcTBO B OOpaleHuu c yanTenamu dusocomun. Ita 
arpeccHBHad peaKIMa BO MHOTOM cCIIOCcOOcTBOBAaIa MOaBIeHHIO MHTe- 
peca kK (usocodun B UcaMcKuXx Kpyrax. YYeHbIM TIPHXOAMIOCk H3y4aTb 
(busoco@uto  JIOrHKy B TaifHe, paccKa3bIBaTb O HUX TOJIbKO OWKalWIMM 
yueHuKaM WM HUKOra He yYIOMHHATb O MOAOOHOTO posa WeATeIbHOCTH B 
CBOHX COUMHeHHAX. Cpeyqu WpaBoBexoB-puOcoos, KOTOpbie MoszBepra- 
JIMCb IipecwieqOBaHHAM 3a HapyleHHe 9TOM daTBbI MH 4bM COUMHeEHHA 
YHHYTOXKAIMCh, MOXKHO Ha3BaTb UMA MOH Pymiga (ABepposca, ym. 585 
r.x./1189r.). 

IlapamienbHO OTJeIbHbIC YACHbIC 3aABIIAIH O CBOeH HelmpHA3HH K 
aHTHYHOK dusocopuu MU ee HeHCaMCKHM MeTOJaM, cTapasmMcb dop- 
MaJIbHO HX OCHOPUTb MU BbIBHHYTb aIbTepHaTHBHble Meu, B YaCTHOCTH, 
B OOACTH JIOTHKH, PyKOBOCTByYACb COOCTBeHHOM TOUKOM 3peHua. Takyto 
To3niu1o 3aHuMamnH MOH Xa3m u M6u Taiimusa. WOH Xa3m He ocyxaal 
JIOrMKy Kak Apyrue ydenbie. OH cC4unTas ee KPHTepHeM OLeHKH JHOOOTO 
3HaHHA (mu apy Kylu ‘ulom). W0On Xa3M OOBACHAI, KAK MOJaJIbHad JIO- 
THKa MOXKECT COOTBCTCTBOBATh JIOrHKe OOs3aHHOCTeM B McsamMcKom lipase. 
Bo3MOxKHO, OH MoYepnHy sTy Ueto H3 KHHTUM Asb-la3anu «Ao-Myc- 
macqda». TeM He MeHee, HaCKOJIbKO MHe M3BeCTHO, «7aKpuo ajlb-maH- 
muk» («OOsmerueHue Jloruku»») MOH Xa3ma ObiwIO MepBo MOMbITKON MoOL- 
poOHO OOBACHUTb COOTBETCTBHE Me@%KY BO3MO%KHOCTbIO UH O3BOJICH- 
HOCTBIO, YCJIOBHEM HM OOA3AHHOCTbIO, HEBO3MOXKHOCTHIO HU 3alIpeTOM 3a 
BOCEMb CTOJIeTHH TO COBpeMeHHOM «AeOHTHYeCKON JOoruKu». MOH Xa3M 
IIpecTaBusl IpOTHBOpeyMBy!O PCKOHCTPYKUHIO apHCTOTeIeBa CHIIO- 
TH3Ma B paMKax COOCTBeHHOM (uOcoduu B TpayMyHu ucuaMcKoH mpa- 
BOBOM WIKOJIbI 3axupuToB. Hampumep, oH ToAAepxKuBasl UAerIO TpH4HH- 
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HOCTH B IIPHPOHBIX ABJICHHAX, a He B “HUCIIOCIAHHOM 3aKOHe»> H, TAKHM 
o0pa30M, OTBeprasl J10ObIe (POPMBI Cy>KCHHA 10 aHATIOrMU HW KPUTHKOBAII 
UX CTOPOHHHKOB. 

C apyrou croponst, W6un Taiimua fetanbHo u TocieqOBaTesIbHO 
KpuTuKosBan Apuctotema. OH He corsallaica c apucToTeseBOo KIaccn- 
(bukalMeli MoHATHH Ha MpHoOperaempIe (yMO3PHTeIIbHbIe) H HeOOxou- 
MbIe (AKCHOMaTHYeCKHe), CUMTAA Ce MIPOH3BOJIBHOM, H OTBepral HamMmune 
HCTHHBI B “YHHBepCasIbHBIX yTBepxKTeHHAX». Ilo Won Taiimue, pasnuia 
MexKTy Oycp (He3pebIMH PUHUKaMN), pyma6b (co3peBarlolmlumMu uHH- 
KaMH) H mamp (3pelIbIMH (PUHUKaMN) He TepesaeT Tp pa3Hble CylHOC- 
TH, KaK MojlararoT MocuexoBaTesu ApHcTOTeA, a TOBOPUT O Tpex «yM- 
CTBCHHBIX YHHBepcasiMax» (KyLIuamyH qu a3-3uxH). Takum oOpa3o0m, 
Von Taiimua kputukyeT orpaHuenne ipaBoBoro cyKeHHA CHIIIOrH4e- 
CKHM CYKJICHHeM, KOTOPOe IIpOMcTeKaeT 3 «“YHUBepCaJIbHbIX YTBepxK]e- 
Hui. B mpoTHBOBec OH MpHBOAHT MpHMep aHaslorMH Ha OCHOBaHHH 
CxoycTBa (KolAc aw-wabax). Kak 1 W0u Xa3m, VOn Tatimusa ucnomp3yert 
cBol KpHTH4ecKHi aHaliM3 B MOA WepxKy CoOcTBeHHOrO «puOcopcKoro 
IIpoeKTa», JOBOJIbHO He3Ha4nTeIbHOrO 0 cBoe cyTH. Jlalee OH KpuTH- 
KyeT ajtb-la3asiM MU ApyrHx y4eHbIX, yTBepxKTalOWUX, 4YTO HCIOIb3YIOT 
uyen anTH4HON dusocopun Kak JIOTM4ecKHi HHCTPyMeHT, HO He TO]- 
JIepxKUBaIOT ee MeTadu3H4ecKHe OCHOBEI. 

OyHako HeKOTOpbie HcuaMcKHe y4eHble OTBeprasIn aHTHYHY!IO Me- 
TaPu3HKy HM TIpHHUMasIM aHTHUHYt10 JloruKy. ToT x%xe amb-Ia3amu (ym. 504 
r.x./1111 r.) pe3ko KpuTHKOBall aHTHUHYIO PUIOCODUIO 3a AB3bIYeCTBO H 
OOBHHAI MYCYJIbMaHCKHX (uIOCOoB B OTCTyMHMYeCcTBe. C Apyroii cTo- 
POHBI, OH IPHHUMal JorM4ecKHi MeToy ApucTotesia (rpeu. — “opraHOH»), 
apao. — «aax»), M axe CUUTAaI erO “HEOOXOMMBIM BBeIeEHHeM KO BCeM 
OTpacsIAM 3HaHUA», O€3 KOTOPOrO y y4eHorO «He MOxKeT ObITb yBepeH- 
HOCTH HU B Kakoi OOsIacTH 3HaHHiD». Amb-la3aimM ycBOWI AHTHYHY!O JIO- 
TMKYy Kak CII0cOO MBIIJIeCHHA H, TAKUM OOpa30M, Halles clocoO coBMec- 
THTb JIOPMKY Cy2*KeHHK UW WAKTHXay B UcnamcKom mpasBe. B cBoeM co- 
quHeHnn «Ano-Kucmac» («Becbp») atb-l'a3aM WOKa3bIBaeT pA, YMO3aK- 
JHOUeHHH, CiewaHHEIx ApucToTesIeM, TaKHX KaK «modus ponens» (mpa- 
BIO BbIBOZa) H «modus tollens» (paccyxaeHHe OT IIpOTHBHOTO), CCBI- 
adcb Ha «IorMyueckHe NOBOAbD» Kopana. Hanpumep, uuTupys ast «Ec 
Obl Ha HHX (Ha HeOecax H 3eMJIe) OBIIM MHbIe OoxKecTBa Hapay c boro, 
TO OHH (HeOeca H 3eMJIA) pa3spymIMIMch Obp>, ab-Ca3zamnM esaeT cye- 
myroulee paccyxKeHve, PyKOBOACTBYACh MIPHHUMMOM «MOYyC TOJICHC»»: 
«CylllecTBOBaHHe OosIee 4YeM OFHOTO Oora NpHBOAUT K Oecnopayky. A 
MOCKOJIbKy OecrlopxyKa HeT, TO bor TOKO OHH. Kpome Toro, BMecTo 
TpaquuMOHHON unocopcKol TepMuHnosoruu aytb-la3asM MCHOIIb3yeT 
apaOckHe KOPHH, BbIBOJMMbIe HellocpeyxcTBeHHO u3 Kopana, wim mpu- 
BLIYHy!O TepMHHOOrMIO UcnamcKoro mpaBa. Hampumep, ou mpespaliaer 
GJlb-MaXMylb (ATPHOYTHBHBIM TpequKaT cyKIeHUA B PUNIOCOMcCKON JIO- 
TuKe) B @lb-XxykmM (HOpMa), alb-xad0 ajlb-aecam (cpeqHHi aieH cyKe- 


201 


HHA) — B Qlb- ‘WA (IIPHUMHY), Alb-umyKadOuma (TIpeqnouox*KeHve) — B 
alb-aca (PyHTaMeHTalbHoe WpaBusio), aH-Hamudoica (BbIBO) — B Alb- 
qcbap (MoapoOHoe MocTaHOBJIeHHe), G1lb-MVMKUH (BO3MO%KHOe) — B Ab- 
My6ax (WolycTuMoe). CaMoi HHTepecHoi, C TOUKH 3peHHA TBOPUeCTBA, 
ugeeli ab-la3au ObiiIo BHeApeHve cHIIOrMYecKON WeyKUMU B MeTO- 
yomornro Kolaca. JIna PopMaM3alWu MaNKUX ajlb-MaHam (TIOUCKa « “UI- 
J)/TIpH4MHbI TWOCTaHOBIeHHA) altb-la3amM MpHMeHHI K TepBoi cu- 
TyallMH CepHiO AH3bIOHKTHBHBIX CyKeHHH. Hampumep, oH cyewas cie- 
myroulee cya enue: «OqHa leHa 10 CpaBHeHHto C Apyroi WouKHAa OBITb 
OobileH, paBHOM WIM MeHbiteli. Ecuu MbI 2OKaxKeM OHO U3 9THX 
YTBepxKTeCHHH, Ba OCTAJIbHbIX HeIIpeMeHHO OyyT OWIMOOUHEIMM. Ta- 
KMM OOpa30M, ab-la3asIM HCHOb30Bal THMOTeTHYeCKHH CHIVIOTH3M, 
IIpHHHMasd CpeqHuM WieH JBYX yIBepxKeHHH 3a npH4nHy (‘wiA) cCaMy 
110 ceOe, YTOOBI MepeliTu OT TepBoro cyxKeHHA KO BTOpoMy. Harpumep, 
OH THMmeT: «“JIroOoe BuHO MbaAHUT. Bce TbAHALee 3alpenleHo. 3HayquT 
BHHO 3alIpelljeHo». OTMeTHM, 4TO OH OMbAHEHHE CUMTaeT CpeHUM UJIe- 
HOM CYKCHHA, HIM « WLI», YIOTPeOIAA ETO KHCIAMCKOe>> BbIPAXKeHHE. 

TakuM oO0pa30M, H€CMOTpa Ha pe3KyIO KPHTHKy aHTH4HOM us0- 
coun, atb-l'a3asu, TBOPYecKH HM He MOCTyMascb Bepoi, BHeApAeT apu- 
CTOTesIeBy JIOTHKY B CBO Mpollecc paccyxTeHuu B OOMacTu McnamcKkoro 
lipaBa, XOTA HW 3aCJLy2KMBaeT 9THM KPHTHKy CO CTOPOHbI HOMHHAJIMCTOB UH 
OyKBaucToB. Asb-Amugu (yM. 1236 r.), ac-CyOKu (ym. 1347 r.) u HeKO- 
TOpble Apyrve yyeHble, OcOOeHHO U3 alllapHTcKoN MU WadpuuTCKO WIKON, 
K KOTOpOH NpHHayexan ab-lazayu, corsawascs c ab-l'a3asiM B TOM, 
4TOObI pa3sIH4aTb “aOcTpaKTHbIe MHCTPYMeHTbD», KOTOPble MycyJIbMaHe 
MOTYT I103AMMCTBOBaTb Y HEMYCYJIbMaH, H Mpoune He WM KOHIeNMMH, 
KOTOpPbIe HM HCJIb3A 3AMMCTBOBATb. ITO MHEHHE TOXO7Ke Ha MHEHHE He- 
KOTOPBIX COBPeCMCHHBIX “HeEOOYKBaIHCTOB», KOTOPbIe JOMYCKaroT KOMH- 
poBaHue y 3arllayja 3HaHHM, CBA3AHHBIX TOJIbKO C TEXHOJIOTHAMH, HO He 
3HaHH H3 OOacTH ryMaHHTapHbIx HW OOLICCTBCHHBIX HayK. 

Hecmorpa Ha nomyiapHoctTs asib-Ca3amn, oOmjui 3ampeT Ha :us0- 
CoduIO CIOCOOCTBOBaI MOBCeMeCTHOMYy 3aCTOIO B TeopeTHYecKOli 
mmpakTwyeckoH MeToyonoruH Ucnamckoro mpaBa. Ycyib m0-lmpexHeMy 
3aHMMAaJICA IPAMBIMH JIMHTBUCTHYCCKUMH CMBICJIaMH VM MOBepXHOCTHbIMH 
JIOTHYCCKUMU 3aKJIOUCHHAMH. CHCTeMa PeJIMTMO3HO-lpaBOBbIX CYyKIe- 
Hu B OObMIei WIM MeHbIWel CTeIeHH OCTaBalIOCcb CHCTeMOM MexaHH- 
YeCKHX YTBepK CHM, HMerIOWeH Beso C OOA3AHHOCTAMH HM 3alIpeTaMu. 

Bavxaiient CoBpeMeHHOM aHalloruei TpayWMWUMOHHOM CHCTeMBI 
cywKeHHH (PUuKXa ABIIACTCA JCOHTH4eCKad JIOTMKAa. XOTA TEPMHH «COH- 
THYeCKad JIOTHKa» IIPHAYMaH B CepeyzMHe XX Beka (bon Bpurrom, MoxKHO 
3aMeTHTb, YTO CHCTeMa CTaHAapToB (Pou Bpurta, ee cBA3b C MOaIbHOM 
JIOTHKOM HM €€ OCHOBHbIe MOCTYIaTbI, HA CAMOM JleJIe, OUCHb MOXOXKH Ha 
TpayqMUMOHHy!O CHCTeMy cyKeHH, IpHHaATyio B duKxe. Harpumep, 
(oH Bpurr BBOAUT MOHATHe «3aKOH OOs3aHHOCTH, OH TMIMeT: «ec 
We, KOTOpoe HaM Haj VICKUT TeaTb, OOA3bIBAeT HAC JelaTb YTO-TO elle, 
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TO 9TOT HOBbIM AKT TOKE ABJIACTCA TEM, UTO HAM HaJIexKUT WeatTb». ITO 
3BY4HT Kak (PyYHaMeHTasIbHoe TWpaBusio: «ua 1 UammuMy alb-6adncuby 
‘ula Ouxu daxyea eadxcub». B coppeMeHHo Puocomuu mpaBa eou- 
THYeCKad JIOrHKa He IIpH3HaHa B Ka4ecTBe IIpaBOMepHOl CHCTeMBI I1pa- 
BOBBIX CyWKeHuH. [naBHad IpH4unHa cTporoi OuHapHo KiaccupuKalun 
oOa3aHHOCTeH B JeCOHTHYeCKOM JOruKe — 9TO HeBOCIIPHHMYHBOCTL K 
(akTopy BpeMeHH HM HelIpeMeHHoe HCKIOUeHHe OCOOBIX cIry4aes. 

C apyroi cropousi, Teopusx Ucnamckoro mpaBa He M3ByIeKIIa TOJIb- 
3Y 3 OPHIMHAJIbHOTO BKIaj{a HCAMCKUHX PUIIOCOMOB B AHTHYHY1O (PPUIIO- 
coduio, B YacTHOCTH, B JIOrHKy Kak HayKy. Hanpumep, WOn Cuna (ABu- 
leHHa, yM. 1037 r.) cea OpHrMHasIbHbI BKIay, B JIOTHKY, THWaTesIbHO 
PCKOHCTpyuHpoBaB TeOpHtO MOJaIbHOrO cHWIOrH3Ma ApHcToTelA c pa3- 
JIM4eCHHeM pa3JIM4HbIX BPCMCHHBIX CJlyyaeB (3aBHCHMbIX OT BPeMeHH). 
OTOT BkKIay, Mor ObI ObITb WOe3HbIM B TaHe OOaBsIeHHA BPCMeHHOTO 
H3MepeHHA B CTaHapTHble CHWIOTM4ecKHe (POpMyIIbI H, MOTCHIMAIbHO, 
O0aBUTb CTOJIb HEOOXOAMMOe BpeMeHHOe U3MepeHue B JorHKy Mcnam- 
ckoro lpaBa. Eme ogMuH ucnamcKuit dusocod, cyenapmmi opurn- 
HaJIbHbIM BKIay, He HaleqWIM cipoca y MCaMCKHX IIpaBOBeOB, 9TO 
ajib-DapaOu (ym. 338 r.x./950 r.). OH MpeauoOxKUI CuOrH4ecKy1o TeO- 
PHIO HHAYKTUBHOrO paccyxKeHHA, KOTOpad MOrsIa ObI BHECTH B CHCTeMy 
JIOrH4eCKHX yMO3aKIO4eHHH Mcnamckoro mpaBa HHXYKTHBHOe U3Mepe- 
Hue. TouHo Tak %xe couMHeHHA MOun Xa3ma uv YOu Taiimun c KputuKoit 
woruku ApHcToTesd MOATOTOBHIH TOUBy WIA WObeMa HHAYKTHBHOM 
mormky Jbx.C. Musa, Ho He Halli WpHMeHenua B McramMcKom Ipase. 

B otmM4uMe OT OObIIMHCTBa MpaBoBezoB, ABepposc 4eTKO cdop- 
MYJIMpOBall TO3MIMIO MaKCHMAJIBHOM OTKPbITOCTH K 4eIOBeCUeCKUM 3Ha- 
HuaM. IlomuMo KopaHHueckoli OOa3aHHOCTH paccyxKTaTb HW pa3MbILWIATb 
Haft boxbuM TBOpeHvem, ABeppoosc C4HTalI, YTO MYCYJIbMaHe J{OJDKHBI 
TlOJepxKUBATb BCe 3paBble PUNOComcKHe TeOpHu, He3aBHCHMO OT Be- 
poucnoBeyaHHa UX MepezaTuuKosB. OH TakxKe yupeKal asib-la3asmM u Apy- 
TUX IpaBoBeOB 3a BpaxkAeOHOcTS K (busocodaM-epeTuKaM MU HexkeaHHe 
NOHATh UX TOUKy 3peHHA. IIpequoxeHHbI ABepposcoM MeTO,, COrO- 
CTaBJICHHA JIOTHYeCKUX paccyKTeHHH C KAHOHHYCCKHMH TeKCTaMM UcJa- 
Ma, OTKPBITOCTb M10 OTHOMICHHIO K “APyrOMy», OTKA3 OT MOCTHeCIIHBIX 00- 
BHHeHHi B epecH, ero MIpH3bIBbI MOCTaBHTb PbuOCOdurO Ha cilyKOy pea- 
JIbHOH pedopMbI — BCe 9TO HMeJIO O4eBHAHOe BUIMAHMe Ha MCIaMcKoe 
pedopmMuctcKoe ABYxKeHHe Tpomwioro Beka. TeM He MeHee, CorsiacHo 
WOWe WIM O Hac pyKomucaM, ABeppo3sc He rOBOpHI O TOM, KaKUM 00- 
pa30M ero dusocomckve BO33peHHA COOTHOCATCA C ero B3TVIAaMu Ha 
Ucnamckoe mpaBo. CreqoBaTesbHO, BOIpeKH MHeCHHIO HeKOTOPbIX HC- 
cileo-BaTeslel, 1 CUUTAaIO, YTO Mex Ly ABeppodscOM-«KOMMEHTAaTOpPOM)>) 
«BTOPbIM YU4HTeIICM», OTCTAaHBaBLIMM (uIOCOcKy!IO JIOTMKY B CBOeM 
Tpywe «@aci alb-makal» VW 3HaMCHUTBIX KOMMeHTapuaAx kK ApHcTo- 
temo,” u Apepposcom-cyibeii H mpaBoBeqOM, MIpHBepxKeHeM TpayH- 
IMOHHOTO MaJIMKHTCKOrO Ma3xa0a HW aBTOPOM BHYIMINTeIbHOM IHIMKIIO- 
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TleqMM UciaMckoro PuKxa «budaia atb-mydocmaxud», CyUeCTBYeT Ty- 
OoKoe pacxoxyeHue. TakuM oOpa30m, cuctema Vicnamckoro mpapa 
OJDKHa OOeCIHeCYMBATb OOHOBJIACMOCTS, WIA ITOFO Cif HEOOXOMMO B3ATb 
Ha BOOpyxeHHe mpomoBezyemMyro ABeppOdCOM OTKPBITOCTh AIA THOOOK 
(uNOCOMCKON MBICIH HW pacliIpOCcTpaHuTb ITY OTKPbITOCTb Ha COOCTBeH- 
HYIO TCOPHIO YcVlb Alb-qbuKxa. 


6.4. MHOTOACTIEKTHOCTBL 


Bo 2-ii rape B aOcTpaKTHBIX TepMHHax OBLIN OOBACHeCHBI OrpaHu- 
YeHHOCTb OMHAPHOH KAaTerOpu3allMu U BaxKHOCTb MHOTO-aCIICKTHOCTH Kak 
IIPHHUMMMaIbHOM CHCTeMHOM XapaKTepHCTHKH UH OosIee peasMcTH4HOTO, 
T.€. IpakKTHKO-ObITOBOrO, clocoOa MBIMIIeHHaA. Kak TOBOpHJIOCb BBILLIEe, 
MHOroOaciieKTHOCTb TodpasyMeBaeT HaIM4yne MEXxKAY JBYMA OMHApHbIMH 
ONNO3HUHAMM WeJIOrO CIIeKTpa BCCEBO3MO2KHBIX JIpyrHx cTereHel. B 5-H 
rape 9Ta KOHUeMMHA UPHMeHAIAaCh K TOHATHIO «xVOrcoCUla», CMBICII 
KOTOpOrO BapbuipyetTca OT «OOaqaloulero WOKa3aTeIbHOM CUO» 10 
«aOCOJIIOTHO KPHTHKYeMOro», H Ha HCTOUHUKN lpaBa, OT pallMOHasIbHbIx 
JO Oox*KecTBeHHBIX. B sTOM pa3yese peyb TOMAeT O TabHeMMIMx wWarax 
cuctempl Mcnamckoro lpaBa K MHOroaciieKTHOCTH ITyTeM IIpPHMeHeHHA 
9TOrO TIpHHWMa B ABYX (PyYHaMeHTaJIbHBIX erO KOHIUCMMHAX: Gib-Kam’ 
(yBepeHHOCTB) HU am-ma'apyo (TIpoOTHBOTIOCTAaBIIeHHe). 


Pa3nuunole cmenenu yeepennocmu 

PaccmotpeHue 000M TeMbI B JIMTepaType M0 ycylb alo-duKxy 
OJDKHO HaYHHAaTbeA C OMpeyemenua (ma pud) COOTBETCTBYIOWIMX KOH- 
yenuui. OOErmHo, OYeBHAHO MO BIIMAHHeM apvcTOTeseBOH JIOrHKH, B 
ompeyeueHHu 3aKIOUeHa HOO cyTb (azb-xad0), MOO omucaHMe (ap- 
pacm). Ompefelenve, Tepeyarolee CyTb, OOBIMHO COep2xKUT ITHMOJOIN- 
YeCKHH aHasIM3 CIIOBa, YTO MO3BOJACT OMPeeCMTb CYLIHOCTb COOTBETCT- 
Bytloljei KoHenuMn. B To xe BpeMaA TlepunaTeTHKH (mawiwayn) Tapas 
onmvcaTeIbHoe «oMpeyeueHve» KOHIWeMMMH/MOHATHA C TlepeancieHHem 
CBOHCTB, KOTOpble «OTIMYAIM» erO OT APyrux KOHenunH. OnHaKo B 
cBoei KpuTuKe aHTHYHON dPusocopuu UOu Taiimua paccyxyaeT 0 pac- 
MO3HaBaTCIbHOM POM OMpeyeueHu WU KPHTHKyeT allapHToB, MyTa3HJIH- 
TOB M JpKadapuToB, CyleqOBaBIUMXx ayIb-la3amH c ero «CYLHOCTHEIM»»> 
nmoyxoyom. MOu Taiimua kputTukosasi atb-la3aM 3a «“IorMueckoe BCTYTI- 
yleHve» K ero «Mycmacde» u yTBepxK Tall, YTO Wellb OlpeyeweHuA «10 
CYT» — 9TO B JIKOOOM cilydae «pa3IM4eHHe» (am-mamuus3). 

TakuM 00pa30M, MeTOA pa3zIH4eHHA MEK TY KOHIeCIMIMAMM, He3aBH- 
CMMO OT TOFO, ONMCaTeJIbHbIM JIM OH WIM CYWHOCTHBIM, BCerya BeeT K 
OlpeeseHHIO KOHIeIMUMM TO OTHOMeHHIO K ee OMHAPHOM MpoTHBOTIO- 
wlomHocTu. ApadOckasd mocuoBHia riacnt: «Bem pacio3HaroTca TO Hx 
IIPOTHBOTOIOXKHOCTH» (6U0UddUxXa MaMa-MaUa3 Allb-auidsA’). 
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«ACHOCTb» (alb-KaM) B OTIIM4Me OT KHEACHOCTH» (@3-3AHH) — OHA 
3 MOIHbIX JOMHHMPYIOlMx THXOTOMHM B pa3sIM4HbIX MeTOJOJOrMAX UH 
wikomax VWcnamckoro mpasa (prc 6.3). Ilo ompegenenuro amb-la3amn, 
caMa JIOrMKa — 9TO «3aKOH, arolluit ompeyeseHua, ycTanaBIMBarollMi 
aHaylOrHu VW OTIMYAIOWIMN HasexKHOe (VaKUHU) 3HAaHWe OT BCerO OCTAIIb- 
Horo». Hekotoppie (yHaMeHTasIbHble WOKa3aTeIbcTBa ObIIM JIerHTH- 
MUPOBaHBI C CMHCTBeCHHOM LeJIbIO — pacilIMpHTb OOIacTH HeCOMHeEHHOrO 
B Ucnamckom mpase. Harpumep, Amn JbkyMa roBopuT 0 HeoOxoqHMOocTH 
WJDKMBI (KOHCeHCyca), MOCKOJIbKy «orpaHwueHve (byHaMeHTasIbHbix 
Me€XaHH3MOB IIOHHMaHHA CMbICIIa KAHOHMYCCKHX TEKCTOB JeaeT OOUACTb 
HeCOMHEHHOTO HeOCTaTOYHON UH CO34aeT peasibHy!O WpoOsIemy, KoTOpas 
TpeOyeT NIpH3HaTb HYKMy Kak OKa3aTeIbCTBO, paciiMpsrollee OONAaCTb 
YBepeHHOCTH HW TMepeBoAAljee COMHUTCIBHbIe CMBICJIbI B Cepy adco- 
JIOTHBIX»>. 7KeylaeMad UM AKOObI WOKa3aHHad “ACHOCTb» cilocoOcTBoBasa 
yxy aOcouOTH3Ma, YTO BbI3BaIO pa mpoOsem. Jia NOATBepxKTeHuA 
ACHOCTH CIIWKVIM pa3sIM4Hble KPHTepHU: JIMHTBUCTH4eCKMM CMBICI (Ka- 
muusa ad-Oulald), UCTOpMuecKkad ayTeCHTHYHOCTh (Kamutia ac-cyoym), 
JIOrH4eCKHM CMBICI (ab-Kam’ alb-maHmuku). OO 3THX KpuTepuAX Heco- 
MHeHHOCTH VM CBA3AHHBIX C HMMM HeraTHBHbIxX aciieKTax MOMeT pedb 
WasIbiile. 


AlcCHOCcMb Heacnocmb 


Cxema 6.3. Tpaduyuonno Ookazamelbcmea OelAMCA Ha Kamezopuu «AC- 
Hole» U «(HEACHDIE». 


Bo-llepBbIx, CUHTaeTCA, YTO YeTKHe MHCTpyKuHH Kopana u xaqucoB 
He BBI3bIBAaIOT COMHEHHH yxKe B CHJIY JIMHTBACTHYeCKOrO CMBICIa (Kamu 
ao-ou.sia). PaccMOTpuM Cllesyrolle 4eTbEIpe xajuca 10 MecTy Mx pac- 
T1OIOHKCHHA B COOPHUKAX XaHCoB. 

1. IIpopok ycubiuan, 0 ZByX My2K4HHaX, KOTOpbIe ApasMcb (H3-3a 
apeHbI 3eMJIM). Ha 9To oH cKa3am: «Ec TakuM OyyeT Balle OT- 
HOLeHHe, TO He apeHYiiTe 3eMJIIO». 

2. OgHa 2%KeHIMHa cKa3aa: «[locmanHuk Asiaxa, 4 HOCHJIa MOero 
CbIHa B 2KMBOTe, KOPMMJa ero IpyAbiO U yKJla{bIBasla Ha KOJICHAX, a 
Tellepb ero OTe, pa3BeJICA CO MHOM HU XOUeT OTHATA CFO Y MCHA)». 
TlocnaHHuk Asaxa cKa3asI ei: «Y TeOa Combe 1paB Ha Hero, M0- 
Ka TbI He BbIMelIb 3aMy2K>». 

3. Hpopok cka3am: «MycyibMaHuH He 0093aH BbIMMIa4HBaTb 3aKAT 3a 
CBO€TO KOH)». 

4. IIpopok cka3asI: «...BbIKyI 3a yOHTOrO 4eIOBeKa COCTABJIAeCT CTO 
BepOJIIOJOB...»». 

Vrak, JIMHTBUCTHYeCKHM MOATEKCT 9THX YeTbIPeX XaMCOB Mospa- 
3YMeBAaeT ClIeyIOWHe HECOMHeHHBEIe (pakTEI: 
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. ApeHa 3eMJIM 3alipellena. 
. Pa3BeyqeHHad %KeCHIMHa TepxeT TIpaBo OMeKH Hay, CBOMM peOeHKoM, 
CCIM BbIXOJUT 3aMyXK. 

3. C KOHA He B3MMaeTCA 3aKAT. 

4, Bpikym 3a yOuMCTBO COCTaBJIAeT CTO BepOIONOB. 

MerTog BbIBeeHHA MOCTAHOBJICHHA H3 «ACHbIX»> H TOTOMY «HeECOM- 
HCHHBIX)»» KAHOHHYCCKNX TCKCTOB HcJIaMa Ha CaMOM jleJIe He YYHTbIBAcCT 
TOT (PakT, 4YTO Apyrol xayquc MOXeT MOApasyMeBaTb OTMeHy 00A3aHHOC- 
TH, CUMTAFOWeHCcaA HelpeyO*KHON COriacHo MepBomy xayucy. Tem He Me- 
Hee, yYeHbIe YTBep»xKAalOT, YTO 9TO BTOPOe yKa3aHHe OIMKHO OBITb TOM 
%Ke CTEMCHH ACHOCTH (Oapadzca ailb-KamuuA), YTO U yKa3aHVve B TlepBOM 
xaquce’”°, B MpOTHBHOM cylyyae, 06a3aHHOCTR ocTaetTca B cue. To- 
CKOJIBKy NlepBbIif IpHka3 Ow oTAaH borom usu Ipopokom sroOsie Apy- 
rue 3adBJICHHA, KOTOPbIe MOTYT BJIMATb Ha BOIIPOC, MOJDKHbI MpOvcxo- 
JMTb 3 TCX 2K HCTOUHHKOB, axKe ec 3TO Ipocto oAOOpenne ITpopoxa 
(uxpap), a He tipaMoe mpuKka3zanue. IIpeynoumox*KUM, YTO TO OAHOMY TOII- 
KOBaHMIO puka3aHve IIpopoka He HOCHJIO HeCOMHeHHOTO HW TOUHOTO 
xapakTepa, a ObIIO CleIaHO B OCOOOM KOHTeKCTe, TpeOOBaBLLIeM TaKOTO 
lIpHka3aHHa (HallIpHMep, B OCOObIX JKOHOMHYCCKHX, MOJHTH4eCKHX, TIpH- 
POHBIX ycOBHAX). BoT IpHMepbl TaKHX TOJIKOBaHH HW TOApasyMeBae- 
MBIX MMH YCJIOBH 110 YCTbIPeM BbILLeMpPHBeCHHBIM XajcaM: 

1. I[popok 3anpeTui CHOABWKHUKaM apeHAOBaTb 3CMJIFO TOJIBKO 13-3a 
CIYYHBUIeHCA JpakH, MOSTOMY ZTOT TIpHKa3 KacaeTCA TOJIbKO CILy- 
YaeB BO3MO?KHBIX CIOPOB. 

2. IIpopok 3Ha, 4TO Takoe pelleHHve 06 oneKe JIy4e B WaHHO 0O- 
UJeCTBeHHOM OOcTaHOBKe. ITO He ObIIO YHHBepCasIbHbIM TIpHKa3a- 
HuemM. MHbIMM CIIOBaMH, B WaHHOM cyryyae IIpopok AecTBoBas Cc 
HaMepeHHeM paccyTb, a He C HAMepeHHeM MepeaTb MocuaHue. 

3. Ecru somayu oOpa3yl0oT 3HayuTeIbHOe COCTOAHHe MYCyJIbMaHHHa, 
TO C HX BbIIMJIaYHBaeTCA 3aKAT. 

4. Ycnosue 3alllaTuTb 3a YOUMCTBO BbIKYII B pa3Mepe CTa BepOJIOAOB 
OOBACHAeTCA NOMMHUPyloulei KyIbTypot Apa-BuiicKoro MosyoctT- 
posa. 

B TpaMUMOHHBIX MpaBOBbIX WIKOaX HH OHO H3 THX YeTHIPeX O- 
Ka3aTeJIbCTB He ObWIO IPHHATO MOJHOCTbIO, KpoMe TepBoro. OHako 
IIpHunHa pHHATHA MepBOro 3aKJIIOUAeTCA B CYICCTBOBAHHHM CTOJIb %*Ke 
JIOCTOBEPHBIX XaJIMCOB, yKa3bIBalOWHX Ha TO, YTO B Apyrux cyryyasx 
IIpopok ogoOpan apenazy 3emiu. Tp Zpyrux TOKOBaHHA, He MOATBeEpx- 
yaeMbie J{pyrHMH «HCCOMHCHHBIMH JOBOaMM, OTBepraroTca. CMBICII 
upuka3anni IIpopoka coMHeHHH He BbI3bIBAaeT (KamUUA), HO THMOTeTH- 
yeckHe OOCTOATEJIBCTBA, He HMCIOM[He YeTKOTO OMMCaHHA HH B OHOM U3 
9THX XaJ{MCOB, H€ HMCIOT TaKOTO %Ke CTaTyca ACHOCTH (Oapadzca alb- 
KamuuA), OSTOMY OHH, CKOpee, YMO3PHTeIbHBI (wa3nyH). B KOHIe KOH- 
IOB, CCTb elle OMHO PyHAaMeHTaIbHOe WpaBHsIO, KOTOpoe ruiacuT: «*Ac- 
HOCTb He yCTpaHAeTCA HEACHOCTHIO>> (A1b-UAKUHY JA YA3YILY OU GJIb-UAK). 


Ne 
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TakuM o00pa30M, B CHJIy TOO, YTO IIpHka3aHHA OOBMHO YIOMHHAIOTCA B 
Kopane wim cOopHukKax xajjucos 6e3 yriyOIeHHaA BO BCe COILYTCTBYIO- 
ulMe OOcTOATeIBCTBAa, OMHAPHAA KOHICMMUMA “HECOMHCHHOCTH)) JIMHTBHC- 
THYeCKOrO CMBIcIa (KamutiA ad-OulAIAa) CO3NaeT TpooOMemMy Toro, 4TO 
3a4acTy!lO TOUKA 3peHHA, BbIPAxKeHHaA B TOM JIM HHOM peJIMTHO3HO-IIpa- 
BOBOM IIOCTaHOBJICHHH, OKa3bIBaeTCA y3KOH, CyOBCKTHBHOM HM He YYUTBI- 
BaeT KOHTeKCT. 

OueBu HO, YTO Ha HCTOPHUeCKy!O AaYTCHTHYHOCTS (Kamu ac-cyOym) 
IIpeTeHAyIOT COOOMIeCHHA CaMBIX pa3HbIX KaTeropHii, HadMHad C CaMoOii 
H3BeCTHOH «ajlb-mMymasamup», K KOTOpOM MpuHawiexaT cooOujeHnas, 
yIOMMHaeMble Yallle BCeroO, 3aKAHYMBaA COOOLICHHAMH OTJICJIbHBIX JIHO- 
neu «xabap atb-eaxud». CooOmleHve OTHOCAT K KaTeTrOpuu «a1b-uyma- 
gamup», CCIM OHO OBO MepeyqaHo Yepe3 MHOTHX JOMei, KOTOpBEIe He 
MOTJIM JOFOBOpHTbCA IIraTb» (Oocam’yH uacmaxuly maeamy’yxym ‘ana 
ajlb-Kaou6). K 9Toli KaTeropuHu OTHOCHTCA Becb TeKcT KopaHa MU HeKOTO- 
pbie xagucni IIpopoxa. Kpome toro, 10 MHeHHIO OOsIbINMHCTBAa Y4eHBIX, 
coobmjeHHe «axad», oMOOpseMoe BCeli yYMMOM (xabap alb-axao ajlb-1a3uU 
majlakKamy ailb-yMMamy OU aJlb-KaOyl), TOXKe ABIIACTCA «HECOMHECH- 
HbIM»». B CBOeM aBTOPHTeTHOM Tpye «Beedenue 6 mepmMuHONOeUIO XadU- 
coe» W0n ac-Casax TOBOpHT, 4TO XaJMCbI, IpH3HaBaeMble XOPOWIMMH U 
umMamMom byxapn, 4 uMaMom MycsIMMoM, ABJIAIOTCA “HECOMHEHHO JIOCTO- 
BepHbIMM>> (vaxmy’yH Ou-cuxxamux). Ilo yrBepxxqeHuro ac-Cayiaxa, 
onoOpeHHve COOOLMIeHHA STHMV JBYMA YACHBIMM «IO JIOrHKe ByIedeT» (sa- 
3HMYH MHH 3aJIMK) O00peHue Bceii yMMbI. TakuM oOpa30M, Kak IIpo- 
WOIDKaeT OH, CCIM yMMa HellorpelliuMa (ma’cyma), TO 3TH COOOIIeHHA 
IIpecTaBAIOT COOOM «aOcOIOTHOe TeopeTH4ecKoe 3HaHHe)> (Alb- ‘WbM 
Qlb-AKUHU aH-Hazapu). C MHeHHem Vou ac-Cammxa cormacHo OolIb- 
UIMHCTBO Y4eHBIX. 

Hanpumep, W6n Taiimua ucnoub30Ball TOT %*Ke apryMeHT JIA CO- 
oOmleHHi axad, “OOOpAeMBIX BCeit YMMOM», TIA OKa3aTeJIbCTBa OCHOB 
BepoyyeHna (ucbamy ycyib ad-duanam). TakuM 00pa30M, OH OTHOCHII K 
BOTIpocaM Bepbl (Wu ’muKaO) Take BOTIpOcbI, Kak «mpumucbiBanve bory 
CBOMCTB» (cuqam), «mpoaBIeHHe TeplleHua K cCyITaHaM H3 Kypaii- 
LIMTOB», «poTHpaHve OOyBH BO BPeMA OMOBeCHHA» MH OTHOCHI cyduit- 
cKHe TlecHomeHua (Kaca’ud) K «HOBOBBe]CHHAM B peMrHH». Bce 93TH 
YIBepxK CHUA IIpeACTAaBIAIOT OMACHOCTb B TOM CJIy¥ae, Kora coobmie- 
HUsA-axad, — KaK Te, Ha KoTopble ccbuiaetca WOn Taiimua, — mpoxoaat 
(opMalIbHy!o Wpollexypy WOATBepxKeHUA ayTeCHTHMYHOCTH (alb-xyKuy 
‘ala ajle-xaduc). Cama Tpolelypa HW HajlexKHOCTb MHOTHX TepeyaTaHKoOB 
Pa3HbIX MOKOJICHHM HepeAKO OcHapuBalOTCA axKe B paMKax OTJCJIbHOTO 
TpaquuUMOHHOrO ma3xaba. CreqOBaTeIbHO, BO3HHKaIOT HelIpHMUpHMBIe 
IIPOTHBOPedHA B OCHOBHBIX JOrMaTaX BePbI, a ITO MOXKET BECTH K Cepbe3- 
HbIM BOMHaM MH KOHDJIHKTAaM, KOTOPbIe peryJIApHO CyLyaarOTCA B MCJIaMC- 
Koi uctopuu. Takum o0pa30M, HajiexKHT BOCIIMTbIBAaTb KYJIbTypy TOJIe- 
PaHTHOCTH HM MHPHOrO COCyecTBOBaHHA, 10 KpaiiHeii Mepe, OTeCHTb 
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cooOmleHHA-axad OT OCHOB pemuruu. «UTO ocTaHeTca, — mMIeT Xaney 
Ady 91b-Das. — 3TO IMMIMpW4ecKoe YTBepxAeHHe — OCTaHeTCA COIHO- 
JIOrHA»). 

IIpapopeybI co3qasIM HOByIO KaTeropvto, KOTOpad HaxOMTcaA Ha 
TlepeceyeHuu ByX KaTeropHii HeCOMHeCHHOCTH, YIOMAHYTHIX BBIIIe 
(cxema 6.4.): HcTOpHuecKOH ayTeHTHYHOCTH UM JIMHTBUCTH4eCKOTO CMBIC- 
tla (Kamu ac-cy6ymu Kamu ao-oulsA1a). ITO KaTeropuaA O3HAYACT BBICO- 
yalilllylO CTeIeHb YBepeHHOCTH, Kora CooOMeHHe MpH3HaeTCA «HeOTb- 
€MJICEMOM YacTbIO pesIMTHM» (ua’iymyH muH ad-duHU Ou a3-3apypda) MU 
ABJIACTCA AOCOJIOTHBIM BOTIPOCOM Bepbl (KamutiA alb-u’muKaod). Creqo- 
BaTeJIbHO, OOJIbINMHCTBO YACHBIX CHHOAYIIHbI B TOM, TO UeIOBeK, OT- 
Beprarollluit 110O0e 43 COOOMCHHM, MOMaqarOlMx B ITY BBICIIy!O KaTero- 
PHIO, 3acyKUBaeT TOO, YTOOLI Ha3bIBATbCA BEPOOTCTYNHUKOM. Terlepb 
IIpollecc UcTopHyeckolt ayTeHTHUKALHH (am-mMaxAaKKVKY MUH 6BYKY’ AJlb- 
udH#CMa’) KOCHYJICA HM BOMPOCOB, 110 KOTOPbIM OObABIICHO “eAMHOLyUIHe 
YU4eCHBIX» (ud2cmua’ ajlb-yiama). HecMoTps Ha OrpoMHble pa3HorsiacuA B 
TOM, 4TO KacaeTca CaMOTO OlpeyesIeHHA UYKMBI, C ee TOMOILIbIO B KaTe- 
TOpHro cooomeHHi «BbICOKOM JOCTOBepHOCTH» Moma Webi pay ciop- 
HbIX BOTIpocoB. Ucropu4ecku 9TO MpHBeIO K pALY ApaMaTH4ecKHx KOH- 
(IIMKTOB Mex Ty MOCMeAOBaTeAMU pa3HbIX paBOBbIxX IIKOJI, OCHOBAH- 
HbIX Ha OOBMHCHHAX WH KOHTPOOBHHEHHA B BEPOOTCTYMHMYeCTBeE, 0 YeM 
YIOMHHAaIOCb BbIIe. ITH KOHIMKTHI MpOHCXOMIM 3-34 MOCTaHOBJIe- 
Hu, MWOWaBWIHX B KaTerOpHiIO «a/lb-ma‘IyMy MUH aJlb-OUuHU OU a3- 


3apypa». 


Vmimxkatusuas | Matrerpanpyaa Ucropuyeckaa 


«ACHOCTb»>»> YacTb ACHOCTb 
pewHruu 


Cxema 6.4. Mcmopuuecku «aymeHMudHoeY» U JUHCBUCMUYECKU «3HAYU- 
Moe» ceudemelbcméo ABIAemM CObOU CHEOMbBEMIEMYVIO 4ACMb Pellueuu»y. 


VU, Hakonell, elje OHH JBOMCTBeCHHBIM KpHTepuu «ACHOCTH>y — 
TOUHbIe JIOTHYeCKHE CMBICIIbI (Qb-KaM’ Allb-MAHMUKU, QJIb-IyY3VM GJlb- 
MAHMUKU VIM Qlb-UaKUH ajlb-mMaHmuku). B Metoyonoruu UcramcKoro 
IipaBa JIOTMYeCKHH BIBO] HCHOUb3yeTCA B OOACTH CyKTeCHHM 10 aHasio- 
THM (KblAC) HW OCHOBAH Ha CXOJCTBe MPH4HH (w191), 0 YEM TOBOPHJIOCh 
BbIle. ORHaKO KpOMe INHHTOB, 3aMMTOB, OyKBasIMCTOB HM He€KOTOPBIX 
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MYTa3HJIMTOB, KOTOPble BOOOLIe He IIpH3HatoT KolAc B VUcsaMcKoM pase, 
HeKOTOPbIe CYHHHTCKHe y4eHble TOKE BLIPAKAIIH OMpeyeseHHoe Oecri0- 
KOHCTBO 110 MOBOAY “HECOMHCHHOCTH» WA (IIpPH4MHbI). Hanpumep, ayib- 
Ta3ayim McCall, YTO ECTb WICCTbh OCHOBaHHM CUMTATb NIpH4HHy oMpeyeeH- 
HOFO MOCTaHOBJICHHA BEpOATHOH (UxmUMAaL): 

1. Mar npeqnomaraem onpeyeeHHy!0 IpH4nHy JIA MOCTAaHOBJICHHA, 
Tora Kak y bora 9TO MOcTaHOBJIeHHe He MMeeT HUKAaKOM NPHYHHBl. 

2. Y bora moctaHoBlleHve HMeeT TIPH4HHy, HO MBI JelaeM O HEM 
OlMOO4HbI BEIBOL. 

3. Y bora noctaHoBsieHue UMeeT OosIee OAHOM MPH4HHEI, HO MBI OLIH- 
Oaemca, OrpaHv4uBad ero OAHOM MpH4nHo!. 

4. Y bora nocraHopieHve uMeeT OJHY MIpH4nHy, HO MbI OLIMOO4HO 
yo0aBJIAeM K Heli HeeHCTBUTeJIbHBIC TIpH4MHBI. 

5. MbI mpaBuJIbHO yCTaHaBJIMBaeM IIPH4YMHy MOCTaHOBJICHHA, HO OLWH- 
O04HO CHMTAeM 3TO MOCTaHOBJIeHHe aHaIOrH4HbIM Apyromy, Tora 
Kak J1a bora B JEHMCTBUTCJIbHOCTH 9TO HE Tak. 

6. Msi ommOaemca, NpHuchiBad MOCTaHOBJICHHIO OTIpeyeIeHHy1o 
IIpH4HHy YACTO YMO3PHTeJIbHO, He IpHiarad JOCTaTOUHBIX youn 
(4DKTHXay). 

VU naxoneu, ab-la3anu geiicTBuTebHO WOOaBIMeT MHeHHE alIb- 
MycaBBiOa Kak ellje OJJHY BO3MO2%KHOCTb: Ha CaMOM Jeuie, bor He TpumH- 
CbIBaeT KAXKIOMY MOCTaHOBJICHHIO HHKaKOM eCXMHCTBeCHHOM MpaBuJIbHO 
IIPH4YHHEI, MW WpaBMJIbHad IpM4ynHa — 9TO Ta, KOTOPy!O KaxK bi MyJDKTA- 
XH], CUMTaeT NpaBusbHOl. TakuM oOpa30M, B CBOeM aHasiM3e TIpHunH 
(‘ua) Da3anu pa3mmuaet WpaBusibHocTb Wa bora (‘MuHa Asyiax) u mpa- 
BHJIbHOCTb JIA MYJDKTaxXua MU WOWWepxKuBaeT KOTHUTMBHYy!O TIpHpoy 
CyWKIeHHH H PUKXa B IeJIOM, O 4eM ToBOpHOCcb B pa3zyqeme 6.1. TakuM 
00pa30M, OH OTHOCHT cyKeHHe 0 aHasIOrMH K COMHUTEJIbHBIM, a He K 
«SACHBIM)> JOKA3aTCJIBCTBaM. 

Ho OnuapHeii WozXO], K KOHUeIMMMH HECOMHeEHHOCTH YXOJHT B HC- 
TopHio. CoppeMeHHasd 6a30Bad MATeMAaTHKAa JOIyCKaeT BEPpOATHOCTE JIt0- 
Ooro MapaMeTpa B 3aBHCHMOCTH OT KOJIM4CCTBA JOKa3aTeJIbCTB B ero 
nowyepxky. Takum o0pa30M, cyllecTByeT He I1pocTo OuHapHas OMmlo3H- 
IHA, a Webi cilieKTp (PakKTOPOB HECOMHEHHOCTH JOOOrO WOKa3aTesIbCT- 
Ba. HecOMHeHHOCTb (HJIM, CCJIM YrOXHO, BEPOATHOCTb) HeJIMHEHHO M0- 
BbIMaeTCA C YHCIIOM HaJIMYeCTBYIOWNMX WOKazaTeIbCTB (cxema 6.5.). A 
CUHTalo, YTO KOPaHHyecKad JIOMMKA JOKa3zaTesIbCTBa CylecTBOBaHHA bora 
IIOUIb3yeTCA «HEIPepbIBHbIM»>, a He OMHAPHIM MOAXOOM K OlIpeeseHuro 
KpHTepHA HeECOMHEHHOCTH: 4eM OOlIbIe TOKa3aTeIbCTB OOHapy2KHBaeT 
YeJIOBeK, TEM OOJIbLTyIO yBepeHHocTs (MakHH) OH UpHoOpetaer. Yuer 
(bakTopa COMHeHHA, HeEH30e@2%KHOFO TIpH MOpMyJIMpOBKe TIpaBoBOo Mo3H- 
Hu, OOecleuMBaeT THOKOCTS BEIHOCHMBIX TOCTaHOBJICHHH. 
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Pa3pewenue npobdjembl npomusononostcnocmu 4epes MunozoacneKm- 
Hocmb 

B uclaMcKOM paBOBOH TeOpHH eCTb pa3sHula Me*KY MpOTHBOTIO- 
CTaBJICHHeM VWJIM HECOOTBeETCTBHeM (ma’apyo uM uxmusad) U TIpOTMBO- 
peunem (mauakyd uM maanyO) AOKa3aTebCTB asTOB HIM XayucoB 
IIpotuBopeyne onpeyeiaetca Kak «ABHBbIM JIOTHYeCCKHH BbIBO OO HCTHH- 
HOCTH WIM JIOXKHOCTH OJHOFO H TOFO 2%Ke actieKTa» (mMakacyM ac-cuOKU 6a 
ailb-Ka3uo). C fpyro CTOpOHbI, KOH@IIMKT WOKa3aTeIbCTB, HECOOTBET- 
CTBHe MexKAY HAMM OlIpeyesiaeTcA KaK “OUCBHAHOe IpOTHBOpeUe Mex- 
WY MoKa3aTeIbcCTBaMH B yMe y4eHOrO» (ma’apydyH qu 3UuxH alb- 
Mydxcmaxud). ITO He 3Ha4HT, YTO [Ba BHELIHe He COracyroulHxca (my- 
ma’apuo) WOKazaTeIbCTBa OOA3ATEIIBHO HAXOMATCA B IPOTHBOpeyHH. ITO 
IipaBOBebI CUHTAIOT, YTO OHH MpoOTMBOpeyaT pyr Apyry, YTO MoxeT 
ObITh H3-3a HefocTaTKa HHopMalMH O aHHOM JOKa3aTeJIbCTBe: Bpe- 
MeHH, MecTe, OOCTOATEJIBCTBAX H JPyYUX YCIIOBHAX, C HMM CBA3AHHBIX. 


BO3MOX%KHOCTH 


KommuectBo JOCTYMHBIX OKa3aTeCJIBCTB 


Cxema 6.5. AcHocmb/eepoamuocmb yeeluuueaemca (HemuneuHo) C KONU- 
yecmeom Oocmynubix OOKa3aMebcme. 


C apyro CTOpoHbl, HCTHHHOe MpOTHBOpeune BBITIATUT Kak JjevcT- 
BUTCJIbHO IIpOTHBOpe4HBad epeyaya OAHOTO SIM300a OHHM HIM He- 
CKOJIBKHMH TlepeyaTunkaMu. OueBu HO, YTO TaKOrO poja pacxoxKTeHHe — 
pe3yIbTaT OWHOKUM OAHOTO WIM HECKOJIBKMX TepeqaTYHKOB COOOMIeHHA, 
TlepeqaHHoro 10 MaMaATH H/HIM C OMpeyeueHHbIMH HaMepeHHamu. Jlorn- 
YeCKHH BbIBO B CJly4ae IIPOTHBOpe4HA: OHA W3 BepCHH HeKOppeKTHa U 
OJDKHa ObITh OTBeprHyTa (a BO3MO2%KHO, H OOe BepcHH, eciH WoKa3aHa 
HeKOppeKTHOCT UH Apyroi). Hanpumep, AOy Xypaiipa nepeyaet: «Jlyp- 
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Hble TIpeq3HaMeCHOBaHHA B XKCHIIMHaX, 2KMBOTHbIX HM JOMax» (byxapn). 
IIpu 9Tom tort x*xe byxapu cooburaet, uro ‘Auta Tepefama creyyrouue 
cosa IIpopoxa: «Bo BpeMeHa HeBexKecTBa (O2caxumUU) JOM TOBOpHIIN, 
4TO JypHble Ipeq3HaMeHOBAaHHA B 2KCHIMHAaX, %*XMBOTHBIX HM JJOMaX»>. ITU 
Ba «JOCTOBeEpHbIX» Xa{Hca MpOTHBOpeYaT Apyr Apyry, HW OAMH W3 HHX 
ciexyet oTOpocuTs. Iloka3aTesbHO, YTO OOJbIIMHCTBO KOMMCHTAaTOPOB 
OTBepruim Bepcnro “ANIM, XOTA Apyrue «“OCTOBepHEIe» Mepezaun ToBo- 
paT B ee Tomb3y. Hanpumep, HOH asb-‘ApaOu KOMMeHTHpyeT OTPHIaHHA 
xajuca B llepefaye ‘Ann cileqyrolIMM OOpa30M: «ITO HOHCeHC (KayyH 
cakum)! ITO OTpHuaHve ACHOrO HM AOCTOBepHOroO xayca, MepewaHHoro 
Hajle@?KHbIMH TepeqaTankaMu!>». 

STO IpuMep ma’apyo Kak IIpOTHBOMOCTAaBIIeHHA, UH, COrIacHoO pa3- 
JIM4HBIM TPayIMIMOHHbIM H COBPCMeHHBIM MCCIeOBaHHAM TIO aHHOMY 
BOIIpocy, B TaKOM Be OH BCTpeyaetca peyKO. B OobUIMHCTBe clydaeB 
ma’apyo BbIpaxkKaeTcA B HCCOOTBETCTBHH BepCHii, MO0-BHAMMOMY, H3-3a 
HeOCTarolero KOHTeCKCTA, a He H3-3a JIOTH4YeCKOTO MpOTHBOpe4HA, Kak B 
BBIIMeMpHBeAeCHHOM 91M302e. TpaviMOHHble MpaBOBble UIKOJIbI pa3pa- 
OoTasIM IeCTb BapHaHTOB MOAXOMa K TaKOrO pola pacxoxKeHHAM: 

1. pumupenue (azv-do1cam’): DTOT MeTOA OCHOBaH Ha (PyHaMeH- 
TaJIbBHOM lIpaBuisle, KOTOPOe TacuT: «MIpHMeHeHHe NWMcaHuA Jry4ile, 
4eM HelIpHMeHeHHe» (ual AH-HaCCU aela MUH uxMasux). TaKuM 
oOpa30M, paBoBpey, cTaiKuBaroululich Cc BYMA  Heco- 
TacCyIOWMMUCA XajIMcaMH, OJDKeH MOMbITATbCA HaliTH HeOcTAaro- 
Illee yCIOBMe WIM KOHTeKCT, 4TOOBI JaTb TOJKOBaHHe OOOMM xazu- 
caM. 

2. OrmeHa (aH-Hacx): DITOT MeTOA MpeqMouaraeT, 4TO XpOHOJIOrH- 
yecKH Oolee 1O3qHHM TeKCT K“OTMeHACT» (C TIpaBOBOM TOUKH 3pe- 
HUA) Ooee paHHit. ITO 3HayUT, 4TO B CILy4ae HECOOTBETCTBHA as- 
TOB, aT, 10 peaHu1o, HMCIOCaHHbIM Mo3yqHee, CUHTaeTCA OTMe- 
HAIOWIMM (Hacux), HM BCe OCTAJIbHbIe aATbI MOIeKAaT OTMeHe 
(maucyx). TOUHO Tak xe, B CIIy4ae HECOOTBETCTBHA XaHCOB, Oosee 
TO3QHHM xajiMc, eCJIM W3BECTHO BpeMA erO NOABJICHHA WIM ero 
MOXKHO paccuHTaTb, OTMeHAeT BCe Wpyrve xayucbl. bobIIMHCTBO 
yU4eHbIX He COrIacHbl C TEM, 4YTO XAMC MOXKET OTMCHUTh aT Ko- 
pana, axe ecu Xa{uc MOABHJICA TMO3HHee. ITO yxKe BOTIPOC H3 00- 
lacTW «YpOBHA YBepeHHOCTH»». 

IIpvHuMi OTMeHEI B JIFOOOM U3 BbIIIeTpHBeCHHbIX CMBICJIOB He MMe- 
eT MOATBepKTeHHM B COBaX, MpHMNcbiBaeMBIx IlopoKy u coob- 
PaHHbIX B TpagHIMOHHBIX COOpHHKax xaqucoB. OTHMOOrM4ecKH 
CJIOBO “OTMeHa» (HaCX) IIPOHMCXOUT OT KopHa Ha-ca-xa. MHoi OBI 
IIpOBeeH aHaJI3 CJIOB C 9THM KOPHeM, BCTpeyaIOWlNxcaA B OOJIb- 
INOM KOJIMYCCTBE COBPEMCHHBIX MOMYyIAPHbIX COOPHHKOB Xa{HCoB, 
B TOM 4HCJIe, TAKHX aBTOPOB, Kak aJlb-byxapu, Mycsum, at-Tup- 
Mu3H, aH-Hacau, Ady Jlayn, WOH Mamxa, Axmay, Maru, ay-Ja- 
pamu, amb-Myctagpax, MOH Xu6d0an, UOn Xy3aiima, anb-baiixakn, 
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an-JJapxytHu, MWOn Aoy Ulaiioax u Ady ap-Pa33ax. 4 He oOnapy- 
%KWJI HA B OJJHOM JOCTOBepHOM xajINce, mpumucErBaemMoM IIpopoxy, 
HM OJHOTO CJIOBa C KOPHeM Ha-ca-xa. IIpu 3TOM HalIo0cb OKO 40 
IIpPHMepOB OTMCHBI, YIOMAHYTBIX B 39THX COOPHHKax, HU BCe 9TH 
ciry4av ObIIH OCHOBaHbI Ha MHCHHM OJHOTO 3 WepesaTYHKOB WIM 
KOMMeHTapHax, a He Ha TekcTe xaynuca. IIpuHunMn OTMeHbI Bcerya 
BCTpeyaeTCA B KOMMCHTapHAX CIOTBWKHMKOB WIM Wpyrux mMepe- 
JaTUMKOB, KOMMCHTHPYIOWIHX TO, YTO AKOObI HE COOTBETCTBYeT HX 
COOCTBeHHOMY TIOHHMaHHIO aHHoro Borpoca. CorsiacHo Tpaqu- 
I[{MOHHBIM TOJIKOBATeIAM, IIPHHIMII OTMCHbI HMeeT TOKa3aTesIbCTBa 
B KopaHe, XOTA Y4CHbIC HMEIOT pa3Hble TOUKH 3peCHHA Ha TOJIKOBAa- 
HHe COOTBETCTBYIONIMX AaATOB. 

3. Uckmrouenue (am-mapoocux). ITOT MeTO MpesMouaraeT WpHHA- 
THe «HaHOosIee NOCTOBepHOrO» xajluca MH oTOpacbiBaHHe Jpyrux 
XAQHCOB. ITOT KHCKIIOUAIOMIM» XaMc Ha3bIBaeTCA «ap-pUu6aA ap- 
paodxcuxa», 4TO OyKBaJIbHO O3HAYaeT, YTO XaJMC «TAKETICe Ha Be- 
cax». Myxayucbl C4unTaroT, YTO HCKIFOUAIOMIM xayc (padscuxa), 
B OTIM4ME OT APyrux xaqucos, AOUMKeH OOMayaTb XOTA OBI OFHON 
W3 CJIeAYIOWHX XapaKTepHCTHK: OH OJMKeH MMeTb OoONbUIe MoOL- 
TBep2KTalOlHx XaMcoB, Ooslee KOPOTKYy!O Wenouky WepexaTaHKos, 
Ooee KOMMeTCHTHBIX TepeqaTYMKOB, MepeyaTYHKOB Cc xXopomeii 
IlaMATbIO, OONIee Haex*KHbIX MepeaTYHKOB, BOCXOAMT K coobute- 
HHO 3 Il€pBbIX PyK, a He K KOCBCHHBIM COOOMIeHHAM, Mex Ly (ak- 
TOM MH COOOLIeHHeM O HEM J{OJDKHO TIpOMTH MeHbIWe BpeMeHH, Ie- 
peaTaHKH JOJDKHbI TOMHUTb, KOr{a MpOW30LUIO COOTBeETCTBYIO- 
Iljee COObITHE, H Ha3BaTb ero BpeMaA, COOOIIeHHe, 10 BO3MO2KHOCTH, 
JOJDKHO ObITb HEJBYCMBICJICHHBIM HM KOHKpeTHbIM. YYMTHIBAIOTCA H 
MHOrHe pyre PakTopEl. 

4. Oxuyanue (am-maéeaxkyd). ITOT MeTO lpesMoMaraeT, 4TO y4e- 
HbIM He MIPHHUMaeT pellieHHA WO Tex Mop, WoKa He OyzeT O4eBHI- 
HO BO3MO%KHOCTb MIPHMCHHTb OHH U3 Tpex MepBbIX METOOB. 

5. BpruepkuBaHie (am-macakym). ITOT MeTO], TpesMMcblBaeT peHe- 
Opedb OOOMMH TipeqaHuAMU 3-38 COMHUTEIIbHOCTH OOOMX. 

6. BriOop (am-maxbup). ITOT MeTO MO3BOIAeT BbIOPaTb JHOOOH xa- 
JMC, B 3ABHCMMOCTH OT CHTyalMH. 

XaHaUTsl IpHMeHAIOT, Ipex ye BCero, OTMeHY, a 3ATeM MCKIIOUe- 
Hue. J[pyrue mpaBoBble MWIKOJIbI TeopeTHYeCKH OTZaIOT TpeszMouTenue 
MeTO,Y UpHMupeHHaA (a7b-d21cam). XOTA OOMbUIMHCTBO LWIKOJI BbICTYMatoT 
3a TO, 4TO IIPHMCHHTb TEKCTHI Jyullle, 4eM YITYCTHTb OHH W3 HX, He 
3aMeTHO, YTOOI OHH OBI COrsIacHbI C 3THM Ha WpakTuKe. Merogpl, uc- 
TIOJIbSyeMBbIe Yallle BCero B CLy4adx ma’apyO — 3TO OTMeHa HM UCKIIIOUe- 
Hue. TakKuM OOpa30M, aH-Hacx UW amM-mapux OTparxKalOT OCHOBHYIO JIMHHIO 
OMHapHOrO MBIMNJICHHA B TpaqMUMOHHOM MeToAoONOrMUu. BaxkHo, 4TO, OT- 
YacTH KOMIICHCHpyA TOT HEOCTATOK, MeTO IPHMUpeHHA OMIMpaeTca Ha 
KOHIeMNHIO MHOToacrieKTHOCTH. 
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OHO 43 T1pakTH4eCKHX CIIeACTBHM OTMeHBI OObIOTO KONM4eCTBAa 
axTOB HW xagucos IIpopoka c MOMOLIbIO Hacxa UW maposcuxa — 3TO 3aMeT- 
Had «HerMuOKocTb» McnamMckoro mpaBa, T.e. ero HeCMOCOOHOCTb ajleK- 
BaTHO CIIpaBuIATbCA C pa3JIM4YHbIMH CHTyalHaMu. Pa3MBILIIeHHA Haj a- 
paMu XaJ{MCOB-myma’apud TOKa3bIBalOT, YTO HeECOOTBeETCTBHA Mex LY 
HAMM MOTYT OOBACHATBCA PasHueli OOCTOATebCTB, HalIpuMep, BOMHON 
WIM MHpoM, OeAHOCTHIO WIM OoraTCTBOM, MOJIOMOCTbIO WIM CTapOcTbIO. 
STO 3HadHT, YTO KOpaHHyeckHe 3anOBeyM WIM WetHua u petmenna IIpo- 
poka, B TOM Bie, B KaKOM O HHX MOBeaIN CBUeTeIN, TOKE MCHAJINCh B 
3aBHCHMOCTH OT OOcToATemBCTB. HegzocTtaToK KOHTeKCTa OrpaHH4unBaeT 
ruOxoctb. Harpumep, oTOpacbiBaHve JOKa3aTesIbCTB, BO3HHKINMX B MUp- 
HbIX YCJIOBHAX, Pa TOKa3aTeJIbCTB, BOZSHUKINIHX BO BPeMA BOMHBI, B CO- 
yeTaHHu c OYyKBaJIMCTCKHMH MeTOJaMH, OrpaHH4HBaeT BO3MO%KHOCTH 
ipaBoBeyla mpoaHasM3upoBaTb OOa KoHTeKcTa. Korga 3ToO coueTaeTca C 
*%KeCTKOM OMHApHOM MeTOAONOrHeH, NOABIIAIOTCA ClleyMuYyecKHe MOCTAa- 
HOBJICHHA, TIpeqHa3sHayeHHble IA ciewMdpu4eckKHx ycOBHi, KOTOpBIe, 
OJ{HaKO, BOCIIPHHMMAaIOTCA KaK YHMBepcasIbHble H HEH3MCHHBIe. 

OyMH 3 Hara HbIX MPHMepoOB B 39TOM CMBICJIe — 9TO 5-H aaT 9-H 
cypbl Kopana, KoTOpble Ha3bIBalOT «axTOM Meyda) (alia ac-caud). OH 
riacut: «Korga Ke 3aBepllaTca 3allpeTHble MeCcALIbI, TO yOuBaiire MHO- 
TOOOKHUKOB, Te Ob BbI UX HH OOHAPYWKHIM, OepuTe ux B WIeH...». Uc- 
TOPH4eCKHH KOHTEKCT STOTO atta — 9TO WeBATHIN TOM MOCIe XHAKpbI, TOL 
BOMHbI Me@%KY MyCyJIbMaHaMH HW MCKKaHCKHMM A3bIdHHKaMH. Boooute, 
KOHTCKCT BCel 9-H CypbI — 3TO KOHTeKCT TOM %Ke BOMHbI, O KOTOPOH U 
TOBOpHTcA B ITO Cype. OWHAKO STOT aAT OBL BLIPBAH U3 TEMaTH4eCKOTO 
H UCTOPH4ecKOrO KOHTeKCTOB Ha TOM OCHOBaHHH, 4TO OH AKOOBI IpesH- 
CbIBaeT UpaBlJia OTHOWICHHA MYCyJIbMaH K He€MYCYJIbMaHaM B JIKOOOM 
MeCTEe, B JIKOO0e BPeMA H Ip JHOOBIX OOCTOATebCTBAaX. CrleqOBaTeJIbHO, 
OH BOCIIPHHUMaeTcA KaK TIPOTHBOpedve OosIee 4YeM ABYMCTaM JIpyruM 
aitaM KopauHa, lIpH3bIBalolWMM K JHaory, cBoOoye BepoucroBeszaHHaA, 
IIpowleHuio, MUpy H axe Teprienuto. VI Wa CTOMb pa3sHbIX JOBOJOB Me- 
TO «pHMupenua» He roguca. JA WpeodomeHHA HECOOTBeTCTBHA Ha 
OCHOBaHHH TIpHeMa OTMCHBI OOJIbIIMHCTBO TOJIKOBaTesIeH 3aKIIOUMINM, 
4TO 9TOT aT (9:5) OBLI ABICH TOW KOHeT 2*«uH3HU IIpopoka, NOoITOMY OH 
OTMCHACT BCe H KAKI adT-uyma ‘apuo, ABJICHHbIM O Hero. 

TakuM 00pa30M, OTMCHCHHBIMH CYHTAJIMCh CuIeAYIOW[He aATbI: “HET 
IIpHHyKAeHHA B peMruM», «MmpocTH ux, HOo Amysax mHOOMT TBOPALIHX 
OOpo», “OTKIOHM 3/10 TEM, YTO JIyUILe», «IIpOABH %e KpacuBoe Teprie- 
Hue», «[Ipu3prBali Ha WyTb Pocnoya MyApoctsio HU AOOpEIM yBelleBaHHeM 
H Be Cop C HAMM HavJTy4HM OOpa30M», «BbI HCIIOBeyeTe CBOIO pe- 
JIMTHIO, a A HCTIOBey1O CBOIO». Kpome Toro, OblIO OTMCHEHO MHO%KECTBO 
xayucos IIpopoka, B KOTOPBIX, M10JIb3yACb COBPCMCHHBIM A3bIKOM, TOBO- 
PHJIOCb O MHPHOM COcCyIeCTBOBaHHH C JPyrHMu Hapoyamu. 

OyMH 43 TaKMX IIPHMepoB — 9TO TaK Ha3bIBAeMOe «MeJ{HHCKOe CO- 
ramieHue» (caxuda ailb-maduna), TowmHcaHHoe MexY IIpopoKom u 
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nygqeamu MeynMubl u onpeyesarollee OTHOWMeCHHA MexKTY HuMH. B DOKy- 
MeHTe TOBOPHTCA, YTO KMYCYJIbMaHe HM eBpeH — OH Hapoy (yuma), My- 
CyJIbMaHe HMCIOT CBOIO peJIHTHIO, a Hye — CBOrO». Kiaccwyeckve u 
HeOTPaMUMOHaJIMCTCKHe KOMMEHTATOPbI CUMTAIOT CrO OTMCHECHHBIM Ha 
OCHOBaHHH «adTa Meda» H Apyrux MOAOOHEIX aaToB. PaccmoTpeHue Bcex 
BBILICMPHBCCHHBIX adTOB HU XaHCOB B paMKax eJ{MHCTBCHHOM JUXOTO- 
MMM «MHp-BOMHa>» MOET IIPHBeECTH K MpOTHBOpeuHio, KOra «“OKOHYA- 
TeuIbHad paBa»> MOXKeT OKa3aTbcA JIMO0O 3a MHPOM, JIMOO 3a BOMMHON. 
Pe3yiIbTaTOM OyeT HEOOXOAMMOCTH JewaTb Oe3paccyHbIit BEIOOp Mex- 
LY MMPOM H BOMHO, He3aBHCHMO OT MeCcTa, BPeCMeHH MH OOCTOATEIBCTB. 

IIpoOmemy ycyryOaeT TO, YTO KOJIM4eCTBO CIy4aeB OTMCHBI CO 
CTOPOHBI YYCHHKOB CHOABMKHUKOB (am-mabu’uH) BbIIe, 4M CILydaeB 
OTMCHBI CaMHMM CHOABMWKHHKaMH. KpomMe Toro, MO2%KHO 3aMeTHTb, YTO 
ocliIe MepBoro BeKa HCaMCKOM MCTOPHH MpaBOBebI PasBUBalOLUXcA 
(buNOCOMCKO-MpaBOBbIX IWKOJ Hada 3aABJIATb O HOBBIX CJIy4adx OT- 
MeCHBI, O KOTOPbIX HHKOTa He 3adBIIAIM mabuunvl. TakuM OOpa30M, Me- 
TOA OTMCHBI CTA HCIOb3OBaTbCA KaK CIOCOO OOBABHTb HECOCTOATEIb- 
HOH TOUKY 3peHHA COMepHHyAarOWeM WIKOJIbI WIM HeAeMCTBUTeIBHBIMH 
XaJMCbl, KOTOpbIe OHA MOA Nep2KHBaeT. 

Hanpumep, Ady amb-XacaH amb-Kapxu (ym. 951 1.) mucan: «JIto- 
Ooi aT WIM XaMc, KOTOPbI MpOTHBOpeyNnT Ma3xaby, MOAIex*KUT HCTOI- 
KOBbIBaHHI0 (ma ub) WIM Ke ABJIACTCA OTMCHCHHBIM (mancyx)'®», Ta- 
KM 0O0pa30M, B JIMTepaType 10 (UKXy HepesKO MoMasaroTca mpeymuca- 
HHA, ABJIAIOU[HeCA OTMCHAIOLMIMMH (Hacux), COracHO OHOMY Ma3xaby, H 
OTMCHACMBIMH (MaHcyx), COrMacHO JPyroMy. ITO MpOU3BOJIbHOE HCIIOJIb- 
30BaHHe MeTOa OTMEHEI yruryONAeT mpoOmMemy AedbuuuTa MHOroaciieKT- 
HOTO TOJIKOBAHHA JOKa3aTesIbCTB. 

MuoroaciieKTHOCTb B CO4eTaHHM Cc coOsOyeHHeM Teme Mcnamc- 
KOTO IIpaBa MOXeT IIpeJIOKUTb pellieHve MpOOJeMbI MpOTHBOMOIOXKHBIX 
yoKasatempcts. [IpeqcraBuM, HallpHMep, HeKHM Npv3Hak, HMerOLWIHH 110- 
3HTHBHOe HW HeraTHBHOe H3MepeHuaA (cxema 6.6). B paMkKax ogHOroO 3TOTO 
IIpH3Haka [Ba JOKa3aTeJIbCTBa MOTYT OBITS «IIPOTHBOMOIOXKHBIMU»> pyr 
Jpyry, HalipuMep, BOMHa H MUD, MOBeIeHHe HM 3alIpeT, CTOAHMe HM CHye- 
HHe, MYKYMHA VW %KeHWIMHA HU T.. Ecsim Hallia TOUKa 3peHHA OrpaHnueHa 
OJHHM M3MepeHHeM, MbI He HaliqemM ciocoOa IpHMUpvTb 3TH WOKa3a- 
TeJIbcTBa. Ho ecIM BEIMTH M3 OMHOMEPHOLO MpOcTpaHcTBa B MIpocTpaHcT- 
BO C JBYMA H3MepeHHAMH, KaKHM ABJIAeTCA MaKacud, HOO OH TIPHHUMaeT 
00a oKa3aTesIBCTBa, TO Y HaC TOABHTCA BO3MO2XKHOCTS pa3pelINTb Ipo- 
THBOpedHe WH MOHAT/MCTOIKOBATb 39TH JOKA3AaTeJIbCTBa B CMHOM KOH- 
TeKCTE. 

XoTeOcb Obl IPHBECTH THIMMYHbIe IpUMepbl uxmusad alv-aoullA 
(TIPOTHBOMOJIOKHBIX JOKA3aTeIbCTB) W3 KaCCHYCCKOM JIMTepaTypbl, 10- 
Ka3aTeJIbHbIe HW C TOUKH 3PCHHA HEKOTOPBIX TpaqMWMOHAIMCTCKHX HM MO- 
J[@PHHCTCKUX TeHJeHUMM COBpeMeHHOcTH. Brpouem, TObKO JIA TOFO, 
YTOObI IIPOACMOHCTpUupoBaTh, KaK AKOOLI HAIM4YeCTBYIOMaA MPOTHBOTIO- 


214 


JIOHKHOCTh MO#KET ObITb Tipeowoyena C NOMOMbIO MHOTOaCHeKTHOTO UH 
WesenHanpaBJICHHOTO MOAXOOB, IpeTJIO7KCHHBIX BBIIMTEe. 


JlocruxeHue 
onpeyesIeHHoH 
nemm/Onara 


Bropoe IlepBoe 
WOKa3aTeJIBCTBO | AOKA3aATCJIBCTBO 


OtpulaTenbHbii atpuOyT TlonoxuTesbHBIM arpuOyT 


Cxema 6.6. «Ampubymoi», KasIcyljueca NDOMUGOPeUUBbIMU 6 OOHOM U3- 
Mepenuu, MO2yM nojNOCUuMebHO nNoBIUAMb Ha Opyeoe uzMepeHue, CéA- 
3aHHOe C YenAMU. 


1. CytecTByeT OoubIIOe KOMYeECTBO MPOTHBOMOJOXKHBIX WOKa3a- 
TCJIbCTB, IIPHMHCbIBAaeMBIX IIpopoky, CBA3aHHBbIX C pa3sIM4HAMH B 
COBepIIeHHM aKTOB MOKIOHeHHA (‘Uubadam). ITH MpOTUBOTIOSIOX- 
HbIe XaMCbl HepeKO BbI3bIBAIOT TOPAYMe CHOPbI H pa3MOJIBKH B 
MYCYJIBMaHCKHX OOMMHax. OHaKO TOHHMaHHe 9THX XaHCOB B 
paMkax KOHMenuHu maticup (oOmerueHuA) IPHMeHUTeIIbHO K mMa- 
Kacuo au-wapu'd TipHBOAMT K TOHHMaHHtO Toro, 4TO IIpopoK jei- 
CTBUTCJIbHO COBepllasl ITH PUTYAJIbI 10-pa3sHOMy, MOMycKad B ITHX 
yeax ruOKocTb. Pa3sHOuTeHHA BbI3bIBAIOT pazIM4HA B M03axX UH 
UBYOKCHHAX HaMa3a, 3aBepIIeHHH HaMa3a (maiwaxxyd), JOMOHH- 
TCJIBHOM 3CMHOM IIOKIOHE (cyd2tcyO ac-caxe), YTeHHU (opMysIbI 
«Aslax BeIMK» (maxk6upa) BO BpemMa Hama3a ‘Vn, BocnouwHeHuM 
qHeit TocTa B paMajiaH, JICEMeHTaX PHTYaJIOB MasIOMHHYeCCTBa H T.J. 

2. EcTb pa, IpOTHBOMOIOKHBIX XaMCOB, OOpallalolWluxcaA K BOTIPO- 
caM oOpryaes (alb-’ypq@), KOTOpble TakoKe KaCcCHUUMpyloTca Kak 
«IIPOTHBOMOJOXKHbIe». OHaKO BCe 9TH XAaMCbI HeJIb34 WHHTeplipe- 
THPOBaTb Yepe3 MaKcUO YHMBepcasIbHOCTH TipaBa, Kak lpeysaras 
Vion Antyp. Wneimu cnopamn, pa3iM4uud MexKTYy ITHMM xayucaMu 
cileytyeT MOHMMAaTb He KaK TIPOTHBOpeHe, a Kak pa3IM4HA B OOBI- 
yaax, HalllequiMe OTpaxkeHue B pa3HbIx xagqucax. Hampumep, 7Ba 
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xajca, MepeqaHHpix ‘Aue: OJMH He pa3pellaeT «HH OHOM 
%KCHINMHE>> BLIXOJMTb 3aMyx Oe3 Cormlacua oneKyHa, a Apyroli 103- 
BOJIACT %KCHIMHE, paHee ObIBIei 3aMy%KeM, JeaTb CAMOCTOATEIIb- 
HbIi He3aBHCHMbIN BbIOOp pH BCTYIMIeHHM B Opak. Takxe Tepe- 
jaetca, To ‘Auta, Wepeyapiiad o6a xayuca, cama B HeKOTOpbIX 
ciyyaix He IIpHMeHAIa «ycOBMe cormacua». XaHaduTEr oOBsAC- 
HAIOT 9TO TEM, 4TO 10 apaOcKON TpaqHUMM %KeHUIMHA, BEIXOTAMaA 
3aMyxK 6e3 cormlacHa oleKyHa, cunTaeTca OeccTEIqHoW. [loHumMaHue 
9TUX JBYX XaJ{[MCOB B KOHTCKCTE CYIeCTBOBAaBIIMX OObIUaeB, HCXO- 
AA 3 TIpHHUMWa yHuBepcasIbHOCTH 1paBa, CHUMaeT 9TO IIPOTHBO- 
peune u oOecreunBaeT THOKOCTb TIpH MpoBeyxeHHu OpayHBlx Wepe- 
MOHHH B COOTBETCTBHH C OOBIMaeM, COOTBETCTBYIONIMM JaHHOMY 
MeCTY HM BpeMeHH. 

. Pay] XaqMcoB MomasiM B KaTerOpHIO OTMCHEHHBIX, HECMOTPA Ha TO, 
4TO, 110 MHCHHIO HeKOTOPHIX TpaBoBeOB, ITO OBI Ciyyau M0- 
9TaIIHOrO TIPHMeHeHHA MOcTaHOBJIeHHH. B WIMpOKOM cMBICIIe, WeJIb 
TOSTaMHOTO TIpHMeHeHHA TOCTaHOBJICHHH 3akIIOUaeTCA B TOM, 
4YTOObI «“COCHCTBOBATh H3MCHCHHAM, IPHHOCHMbIM IIpaBOBbIMH 
HOpMaMH B TyryOOKO yKopeHuBIMeca OObran OOMIecTBa». TakuM 
00pa30M, «IPOTHBOMOIOKHBIC XAIMCLD» O 3alIpeTe aJIKOTOJIA H poc- 
TOBIIH4eCTBa, COBeEPLICHHH HaMa30B HM WoOcTa cileyeT MOHHMAT B 
CMBICJI€ Mpopoueckol TpaMUHH WosITamHOroO BHePeHHA BbICOKHX 
uyleaslOB B KOHKpeTHOe OOLMIeCTBO. 

. Pa, MpOTHBOMOOHKHBIX XAXHCOB CUHMTAIOTCA IIPOTHBOPeuHBbIMH, 
IOTOMY 4TO HX POPMYJIMPOBKH BJICKYT pa3Hble MOCTAHOBJICHHA JIA 
OJHUX HM Tex %Ke cilyyaeB. OnHako Oco3HaHHe Toro (akTa, YTO 9TH 
copa IIpopoka OblsIM aj{pecoBaHbI pa3HbIM JOJAM (CHOJBYOKHH- 
KaM), NOMOraeT pa3pelIHTb AWIIEMMy TIpoTHBOTMOO%KHOCTH. B sTHx 
cmydatx MaKCcUO «MAKCHMasIbHOrO Oslara JO Wei» ABJIAeCTCA KJIFO- 
4OM K MHTeplipeTalHu XaHCoB, OCHOBaHHBIX Ha pa3zIM4HAX Me*K Ly 
CHOABwXKHHKaMH. HatipuMep, Mepeyjaetca HeCKOJIbKO XaHCOB O 
TOM, 4TO IIpopok cka3al pa3BeqeHHOM %KeHIHHe, YTO OHA TepsAeT 
oneKy Haj, JICTbMH, eCJIM BbIXOJUT 3aMyx. TeM He MeHee, pay Ipo- 
THBOMOJIOXKHBIX XAMCOB MOApa3syMeBaloT, YTO pa3BeeHHad %KeH- 
UIMHA, ake BbIN IA 3aMy%K MOBTOPHO, MOXKeT COXpaHUThb JeTel Moy 
cBoeH oneKoH. Cpequ TaKHX MIpOTHBOMOJIOKHBIX XaMCOB UM xay{Hc 
o yene Yom Cayampl. Korga YmMM Casiama BbILia 3aMyx 3a IIpo- 
poka, oHa coxpaHysia oneKy Hay] eTbMu. TakuM oOpa30M, OmIH- 
pascb Ha MepByto rpyily Xa{McoB, OOJbIIMHCTBO MpaBOBBbIX LIKOJI 
3aKJIIOUAIOT, 4YTO B Cllydae 3AMyKeECTBA MaTepH OlleKa aBTOMATH- 
YeCKH Tepeyaetca OTUY. OHM He YHHTHIBAIOT BTOPyto Ipyliily xayu- 
COB 110 TOM MIpHunHe, YTO MepBaa rpymma «Ooee WOCTOBepHa», Oy- 
aya tepeyanHoit byxapu u WOu XanObasem. C apyroi cTropoust, 
Vion Xa3M pwHuMaeT BTOpylo Irpyliily xayucoB uw oTBepraeT 
Il€@pBy1O, OCHOBbIBaACh Ha CBOCM COMHCHHH B TaMATH OHOTO 3 
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TlepeqaTankos. OxHako mpHBoya oOa MHeHHA, ac-CaHa’aHH KOM- 

MeHTupyeT: «JleTH OcTaIOTCA C pOAMTeIIeM, KOTOPHIii OOectieunBaeT 

MM MaKcHMayIbHoe Osaro. Ec MaTb ABJIACTCA JTYYLIMM OleKYHOM 

HW OyeT IpHexKHO pacTuTb WeTeli, TO OHa JOJDKHa MMeTb IIpHopu- 

Tet... JleTH JOJDKHBI ObITh MOA oNeKOM pogzUTemA, Oomee crocob- 

HOrO K HCHOJHeHHIO OOA3aHHOCTe OlleKyHa, MH BepOATHO, MHEHHEe 

3akOHa He MOXEeT ObITb APyrHM»». 

IIpugepxuBaTbca MpMHUWMa MHOroaciieKTHOCTH TakxKe 3HA4HT 
IIPHHHMaTb BO BHHMaHHe, eciIH HeOOXxOAHMO, Oosee OAHOM MpaBoBoli 
qemu (maxcud). B WaHHOM cilydae MpHOpuTeT AOIDKeH ObITb OTWaH CHO- 
coOy NpeosxOueHHA MPOTHBOMOMOXKHOCTeH, KOTOPBIM clocoOcTByeT JOC- 
TWKCHHEO STHX LesleH B MAKCHM@JIBHOM CTeIeHH. 


Mnuoeoacnexmunocmpd u nocmmodepnu3m 

MuoroacrieKTHOCTb TaKKe ABJIACTCA Ba2%KHbIM KAa4eCCTBOM B IIpeo- 
JOJICHHH OHOTO 3 MepBHYHBIX IpoTHBOpeyHH WOcTMOZepHHu3Ma. He- 
CMOTpA Ha IeuIb BCeX TeYeHH MOCTMOJepHH3Ma «paclilenHTb OMHApHBIe 
ONMO3HLMM>, IOCTMOJepHHCTCKHe TOAXOAbI Camu M0 ceOe TATOTeIOT K 
OMHapHOCTH, OAHOMepHoOcTH U pexyKUMOHHB3My. JleiicTBUTeIbHO, MocT- 
MOJepHuctcKHe ToAXoybt K YMcnamckomy lpaBy MOJHMMAarOT Ba?KHbIC 
BOTPOCBI O He3acJLyKCHHOM «I[CHTPH3Me>> HeKOTOPBIX PuOcodcKo-ipa- 
BOBBIX KOHIeMMHH, WIKOI, BIMATCIBHEIX (buryp u rpynm. Tlomumo 9Toro 
OHH CTPeMATCA OOHAPYKUTL KyJIbTYPHO-MCTOpHyecKoe H3MepeHue Tpa- 
BOBbIX TCOPHH, MOCTaHOBJICHHM WH «MCKYPCHBHBIX TpawqHUHi>, BOSHH- 
KaBLUMX Ha IIpoTs#2KeHHH AcTOpuH Mcsamckoro Ipasa. 

OyHako MOCTMOJepHH3M TAPOTeeT K OJHOMEPHOMYy TOAXOLy KO 
BceH Teopuu VMicnamcKoro papa — JIMHTBHCTH4eCKOMY, JIOrHYeCKOMy, 
HCTOPHYeCKOMY, KYJIbTYPHOMy — HM HIrHOpupyeT BCe Apyrve u3MepeHHaA. 
Hanpumep, «uciaMckuii (eMHHV3M» 3aTparuBaeT BaxKHeMMIMe BOIPOCHI, 
TpeOyrommMe (yHTaMeHTaJIbHbIx OTBeTOB. Ho 3a BcIO HCTOpHIO 9Ta Oopb- 
0a M@ExKY «HM H elo)» HUKOra He Oba CMHCTBCHHBIM TapaMeTpoM Hu 
CHHHCTBCHHOM JBMKYyLIeH cuou, chopMupoBaBuieli UcsamMckoe mpaso, 
KaK KaKeTCA 3 HeKOTOpbIx padoT. Pay Apyrux BaxKHbIX TapaMeTpoB u 
CuI, HallpHMep, MOuIMTM4YeCKHe, SKOHOMMYeCKHe HM Tpoune, yuactT- 
BOBaBIUHe B (OPMHpOBAaHHH CHCTeMbI TpaBa, B OobIeH YacTH TeKCTa 
BOOOIIe yIlycKaroTcd M3 BUI. 

TOuHO TaK 2%Ke, KPHTHKH MOCTKOJIOHHaIM3Ma OrpaHH4MBaloTcsA B 
cBOei OleHKe 3alla{HOro UCMIaMOBeYeCKOTO yAeHOro CoOoObUIeCcTBa oTpe- 
JesIeHHeM «KIAaCCHYeCCKHH MaTepHasIMCTH4eCKHH OpveHTaH3M». Uacro 
OHH He IIPHHHMaIOT BO BHHMaHHe OOIbIIOe KOJIMYCCTBO Cepbe3HBbIx 
Hay4HBbIX UCCIeOBaHH MW WOe3HbIX paOoT B OOIAaCTH MCIaMCKHX HayK, 
TOKE HalNMCaHHbIx 3allayHbIMH Y4CHBIMH. 

Ora KHHra MpH3bIBaeT K KPHTHYCCKOMY MHOroaclieKTHOMYy TOJ- 
xony K TeopHu Vcnamckoro mpapa fia u30aBIeHHA OT peyKIMO- 
HHCTCKHX B3IIAOB H OMHApHOrO MBbIMIIeHHA. COOCTBeHHO, 4 IIbITaIOCb 
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YUHTBIBATb = =BCKO MHOFOBCKTOPHY!O MeTOJOJIOrHIO UCIIAaMCKHX 
WIKOJI/TeopHi mpaBa, KOTOpad olmMpaeTca Ha MCTOYHMKH, JIMHTBUCTH- 
yecKHH aHasIM3, pasHooOpa3HbIe MeTOJbI JIOTH4eCKOTO paccyxKeHHA B 
paMkax olpeyesIeHHbIX MuOcomcKHX WkoN/TeqeHHH Ha (oHe KyJIb- 
TYPHO-HCTOpHyecKoro HM MpOCTpaHCTBeHHO-BpeMeHHOrO H3MepeHHit. 
Pa3esIeHHble HW paCuJIeCHeHHbIe, 9TH CEfMeHTbI HE MOTYT BOCCO3aTb Kap- 
THHY B LeJIOM, eCJIM He IIpHHUMaTb BO BHUMaHHe CHCTeMHbIe OTHOLCHHA 
WM CTPyKTYpHble CBA3H Me*KLY HUMH. 

TakuM 00pa30M, HeCMOTpa Ha MOCTMOJIepHUCTCKy!O BOMHY C MaK- 
PpOTeOpHAMH, A yOex*K eH, YTO KPHTMYeCKHM, MHOTOACIIeKTHbIM, CHCTeM- 
HbI H WeuweBow MOAXOA co3yaeT HeEOOXOAMMBIe paMKH JIA aHasIM3a U 
pa3BuTua Teopuu Mcnamckoro pasa. 


6.5. HEJTEHAITPABJIEHHOCTB 


Bo 2-1 riaBe OOBACHAIOCL, MOUeMY LeeHalIpaBsICHHOCTb C4HTaeT- 
CAH IIPpHHIUMMMaIbHOM XapaKTepHCTHKOM CHcCTeMHoro ozxona. Takxe 
ObIIO MOKa3aHO, YTO MOHATHE LWesleHalpaBICHHOCTH ABJIACTCA CBA3YIO- 
UMM 3BCHOM MexK Ty BCeEMH Oa30BbIMH CHCTCMHbIMH XapakKTepHCTHKaMH: 
Il03HaHHeM, XOJIM3MOM, OTKPBITOCTHIO, Hepapxueli, B3a4MOCBA3AHHOCTBIO 
HW MHoroaciieKTHOCTBIO. C Apyroi cTopousl, B 1-ii riaBe Opa WpeycTas- 
yleHa Teopua wWemei (waxacud) UcnamMckoro mpaBa Kak COBpeMeHHBIit 
IIpoekT Jia pasBuTua u pedopmsr UcnamcKoro mpaBa. Tam 2Ke MBI IIpo- 
JICMOHCTpupoBasI, KaK TCOPHA asib-MakKacHy OTBeC4aeT Oa30BbIM MeTOJO- 
JIOTHYCCKHM KPHTePHAM PallHOHAJIbHOCTH, MOe3HOCTH, ClipaBesIMBOCTU 
HW HpaBcTBeHHOcTH. OcHoBbIBadch Ha aHasIv3e TpaMUMOHHBIX MU COBpe- 
MeHHBIX Teopuii Ucnamckoro mpaBa, lpecTaBsIeHHbIX BBbIIWe, B ITOM 
pa3yene OyeT MoKa3aHO, KaK XapaKTepHCTHKa «elIeHallpaBsIeHHOCTH», 
WIM MOZXO, OCHOBaHHbIM Ha MOHATHM Iellb/MaKkcud, MOxKeT cimocob- 
CTBOBaTb pa3BHTHIO OcHOB Mcnamckoro lipaBa HW HbIHeCLIHHM TOTIbITKaM 
IIpeooeTb cCyllecTByloWMe B HEM OMIpeyeuIeHHble HeCOOTBeETCTBHA. 
Kaxypiit Nogpa3yel MOcBAlleH OAHOM OOacTH B paMKax 9TUX PyHa- 
MCHTAJIBHBIX OCHOB (ycyb). 


YKa3zanue Ha uesib 

Bo3MOxHO, MO BIMAHHeM “IPHHIMia IPHYHHbp> B AHTHYHON Pu- 
JOCOMUH, TpayMIMOHHO cpeaq 3HayeHHi COB UW BbIPAxKeHH B KAHOHH- 
yeCKHX TeKCTax paCCMaTpHBasOCcb yKa3aHHe Ha lWeslb/maxcud. «AcHoe 
BbIpaxkeHie» («ubapa» y XaHaPUTOB, «capux» y WaduUTOB), KOTOPOMy 
OTJaBasIOCh IIpesMIOYTeHve Tepe BCeEMH ApyrMMU BbIPaKeHHAMU — ITO 
IIpiMoe lpouTreHve mucaHua. Takoe mpouTeHve IpHMeHAeT ACHOe, OT- 
KPbITOe HW OyKBasIbHOe 3HA4eHHe CIIOB, B pe3yJIbTaTe Yero BbIPaxKeHHe 10 
CMBICJIY CUNTaeTCA MyxKam, Hacc WIM 3axup. pu 9TOM «lesb» BEIpaKe- 
HHA, BEPOATHO, MoMasaeT B OHY H3 “HeEACHBIX» KaTeropuHit: «HyKTaeTca 
B OOBACHEHHM» (wyqaccap), “HelIpsxMoe yka3aHHe» (uwapa), «OIyIeH- 
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Hoe BbIpaxkeHHe» (uKmuda’), “HaMeKarollee Ha (COOTBETCTBHe)» (uta). 
Brie OObACHAIOCh, YTO TAKUM TePMHHaM He XBaTaJIO OpusAMYecKol 
WOKa3aTesIbHOCTH (xydscoculA), TAK KaK BCe OHH OTParxkKasIM pa3Hble cTe- 
IlCHH H€YBepeHHOCTH/HeACHOCTH (3anHUIIA). 

Bonee Toro, oOpaTHble 3HaveHHA, IpHMeHAeMbIe BCeMH ma3xa- 
6amu, KpoMe xaHa(UTCKOrO, OrpaHH4nBasIMcb KaTerOpHAMU «Ha3BaHHe) 
(aib-1akao), «IIpu3Hak» (ajlb-eacq), «yCHOBue» (aw-wapm), «peel» 
(alb-2aua) UW KAUCHO» (alb- ‘adad). ITO 3HA4MT, 4TO CCIM OHO M3 TAKHX 
BbIPAKeHHM UCMONb3yeTCA B IMCaHHH, TO «IIPOTHBOMOJIOXKHOe» K HEMY 
uckroyaetca Oe3 OOcyxKTeHHA Tem. To ecThb, 11000e Ha3BaHHe, IIpH3Hak, 
ycIOBHe, OrpaHHueHne WIM 4YHCIO, He COBMaarollee C yIOMAHYTBIMH B 
TMcaHHH, He IpMHHMarIOTCA, axe ec UX ymoTpeOMeHHe MO3BOIAeT 
WOCTHYb WeIH STOO CaMoro TIHcaHHA C TeM %Ke yCHexoM WIM WaxKe 9—)- 
(bexTuBHee. VM onath, Wesib CIMIIKOM «HeACHa», YTOObI IpOTHBOTOCTAaB- 
JIATBCA «IOTHYCCKOMY» WOKa3aTesIbCTBy OOpaTHOrO. DTO cmocobcTBO- 
BaJIO YCHJICHHIO OOLero OyKBaIH3Ma AZbIKOBbIX JOKA3aATEJIbCTB BOOOIIe, 
KOTOPBIM TakxKe OTMaBaslOch IpesMOUTeHHe Tepe BCeMU JIpyruMu pa- 
3YMHBIMH JOKa3aTesbcTBaMu. Tak WOH Autyp muller: «mpaBoBeybI TIpH- 
YHHAIOT CeOe HeHy2KHOe OeCHOKOMCTBO, IbITAaICh IIpOACHUTb JBYCMBIC- 
JICHHOe HM OOYCIIOBHTb MPOM3BOIIbHOe... WarKe CCIM... WHCaHHA, OXBaTBI- 
Bad YACTHOCTH OTCJIBHBIX CIy4¥aeB, B PaBHOM CTeIeHM OTKPBbITbI H WIA 
reHepasM3aluH, HM [It KOHKpeTH3alHy)». 

OrcyTcTBHe Toypa3yMeBaeMol IesIM — 9TO OOM H3bAH aHau3a 
IIpaBOBbIX TCKCTOB aKe B COBPeCMCHHBIX WIKOIax PuNOcomuN WpaBa. 
Hemetkas mikoua, B wactHocTu Nepunra, u @pany3ckKad WKOIIAa, B 4acT- 
HocTH )KeHH, MIpHu3bIBasIM K OOJIbINeH «HeueHalIpaBIeHHOCTH» mpaBa. OOe 
UIKOJIbI TIPH3bIBaIH K PCKOHCTPyKUMH CHCTeMbI papa, OCHOBaHHOM Ha 
wuTepecax HW «eM WpaBocyyua». B uactHoctu, Vepuur cuutan, 4To 
HeOOXOAMMO 3aMCHHTb «MexXaHHuecKy!O IOpHCIIpyAeHuHIO TpH4nH- 
HOCTH> «IOpHclipyqeHyvei emu». OH ccbopMyIMpoBal CBOH B3IIALbI 
CJIEYFOWIMM OOpa30M: 

«Ec roBopuTb o "mpHunne", OObeKT, Ha KOTOPOrO HalipaBsIeHo 
jelicTBue, TMaccuBeH. OObeKT OKa3bIBaeTCA MIPOCTO OJMHOKOM TOUKOM BO 
BceneHHoH, Ha KOTOpy!0 B JaHHbIli MOMCHT JeHCTByeT 3aKOH MIpHuHH- 
HocTH. C Apyroli CTOpOHbI, ecuIM TOBOpUTb O "Lem", TO BeLb, IpHBe- 
JICHHad ClO B BMOKeHHe, OKa3bIBaeTCA AKTHBHOM Cama 10 cee, ona Jeii- 
crByeT. I[puunna mpunayiexuT Mpomsiomy, Web — Oyayulemy. Buem- 
HAA IpHposa, Kora CiipalMBaroT O MIpH4HHe ee Mpoeccos, 3acTaBIAeT 
BOMPOWarollero OIAHYTbCA Ha3ay, TOra Kak BOJIA HallpaBlAeT ero BIIe- 
pea... Ho kakoit ObI HM Oba Welb, cCoueTaeMasd C JesHMeM, KaKOit ObI 
IIpHpobl HU Oba Web, JetHHe Oe3 Wes HeMbICIMMO. JlesHHe U WeaHHe 
C Weblo — 9TO CHHOHUMBI. JlesHHe Oe3 We CTOb %KeC HEBO3MOXKHO, 
CKOJIb pe3yIbTAaT Oe3 IPH4YHHbD». 

Bonee toro, 7KeHu TrOBOpHT 0 HeOOxOAMMOCTH MeTOsa, KOTOPBIi 
lipHyapa Opt Oombuie 3HaveHHe «3aKOHOZATeIbBHOMy HaMepeHHto», KO- 
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TOpoe «MIpoucTeKaeT H3 TeKCTa»> H, TAKHM OOpPa30M, «AHKTyeT pellieHue 
TOJIKOBATeIIA». OTHAKO 9TH TIPH3bIBbI He BOIMIOTHIIMCh B Cepbe3HbIe 13- 
MeHeHHA B OOLIeH MeTOAOIOrHH COBPeMeHHOrO MO3HTHBHOrO MpaBa. Ta- 
KMM O0Opa30M, HOBbIINeHHe «ileeHallpaBsIeHHOCTH>> WpoqosKaeT octTa- 
BaTbCd BOCTpeOOBaHHBIM KOMIOHEHTOM (pHIOCOHuH TpaBa B IeJIOM. 

B uciaMckyto OpuclipyAeHHo BbIPAKeHNe «OUTAIA alb-maKcuo» 
(yKa3aHMe Ha IeuIb) Mp0 JIMIb HeaBHO M3 MOJJepHUCTCKOM TepMu- 
HOJIOrHM ycyilb alo-q~uxx. Ho Wo cux Mop 9TO 3HavyeHHe He CyuMTaeTCA 
HaCTOJIBKO “HECOMHCHHBIM» (Kamutis), ATOObI OONaTaTb BbICOKOM WOKa- 
3aTeIbHOW CuO (xydorcocuta). B 5-1 rnaBe OBO WOKa3aHO, YTO MHOTHE 
MOJICpHUCTbI KPHTHKy!OT COBPeMeCHHbIM OyKBaJIM3M HM WaxKe CUMTAIOT Ce- 
Oa I[CHTPOM MexK LY MouOCaMH OyKBaIH3Ma HM CeKyJIApu3Ma. Tem He Me- 
Hee, OYKBasIM3M MIpOWOIKaeT OCTAaBaTbCA OOMIeH XapakTepHcTHKON MO- 
JIe@PHUCTCKUX TeHACHUMU, B TOM 4ncIe peopMucTcKorO Te4YeHHA, T0- 
CTOJIBKY, MOCKOJIBKY OH HajesAeT IpeesbHOH TeopeTH4ecKOH OKa3a- 
TEJIBHOCTBIO (xyOoIcoculid) KATeETOPHIO «ACHOTO>> JIMHTBHCTHYeCKOrO J0- 
Ka3aTeJIBCTBa TIO CphaBHeHHIO C “HeEACHbIMH WH HeOlpeesICeHHbIMM>) BbIpa- 
%KCHHEM .MaKacuo HV BbICHIMX WeHHOCTeH. 

Bomee Toro, HcsIaMCKHM MOJepHH3M He 3aHAJI YETKOM MO3HIMH 10 
BOIIpocy «HeolpeseueHHOCTH» maxacuo u macanux. Am-Ulatuou Oomb- 
mle CKJIOHAJICA K MaKacudoy, Ha3bIBad ero «pyHAaMeHTaIbHOH OCHOBOI 
PeIMrHH, r1aBHbIMH WpaBllaM HUMCIIOCIaHHOTO 3aKOHa, YHUBepcasInaMu 
BepbD> (ycylb ad-OUuH 6a KaBaéud aW-wapu’a 6a KyJIUUA Ajlb-MUJIA). 
Benymmit «maxacudckuu» MoyepHuct VOn Attyp Ha3bIBall makacud 
«ACHBIM WIM H€ACHbIM OJIH3KHM K ACHOMY»> (KaMU a6 3aHHU KAPUO MUH 
ajlb-Kamu). TeM He MeHee, JO CHX TlOp NOHATHE LeseHalipaBsIeHHOCTH, 
o6pa3HO TroBOps, HaxXOMTCA «BHe 3aKOHa), BMeECTO TOrO, YTOObI HTpaTb 
BeYINyIO POJIb B BbIHeCCeHHH MOCTaHOBJIeHHH Ha OCHOBaHHM co- 
OTBETCTBYIOINIMX CBAII[CHHbIX TCKCTOB. 

C yapyroli cTopoubl, HCcuaMCKHM MOCTMOJepHH3M JeKOHCTpyupyer 
Makacuo KaHOHH4eCKHX TCKCTOB, TaK Ke KaK OH J@KOHCTpyupyeT camu 
TeKCTHI. 5-4 rlaBa MOACHHIa, YTO «HCIaMCKHe TOCTMOJepHUCTbD» Ha3bl- 
BalOT MOJCPHHCTCKy!O HMHTeplipetaltHio, OCHOBaHHYy!O Ha aciaxa WIM 
Makacuo, «YXVIpeHHAMM»>, «CBETCKHM JIBM2KeHHeM TO], MacKOM pesiu- 
THO3HOrO WHCKypca» HW «OlpaBaHveM MpaBAMx WHKTaTopos». Iocr- 
MOJIepHHCTbI OOBHHAIOT MOJIePHHCTOB B TMOOMpeHuu «dpbyHaMeHta- 
JIM3Ma>> TIOCpeJ{CTBOM TaKHX HHTepripetanit. 

TeM He MeHee TOJ{CHCTeMa JIMHTBUCTHYeCKHX JOKa3aTeCJIBCTB YCVIb 
GJlb-QuKX MOXKeET IpHoOpectTu OOMbUIy1O «IeeHAapaBsIeHHOCTb», cieysA 
3THM KOHKPeTHBIM IIpesIO%KCHHAM: 

1. K kaTeropHaM JIMHTBUCTHYeCKHX CMBICIIOB/yKa3aHHii B TMCaHuAX 
cileqyeT JOOaBUTb «yKa3aHHe Ha IeJIb» (OWA ailb-MaKcuod) (cxe- 

Ma 6.7). OqHakKO He CJley{yeT 3apaHee yCTaHaBJIMBaTb ero MpHo- 

PHTeTHOCTh TO OTHOMICHHIO K APyrHM ykKa3aHHAM. OTO OJDKHO 

OMpeeMATECA TO CHTyallHH VW BaxKHOCTH es Kak TaKOBOM. 
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CopbicJibi/3HadeHHa (OWLAIIa) 


IIpotuBoro- 
Acubie Yka3aHne Ha Henpsamoit YiryljeHHoe JIO*KHOe 
BbIpaxKCHHA IeuIb CMBICII aHasiorua BbIparxKeHHe 3HayeHHe 
(Oudana ab | | (Oussia aib- |} | (Ounsna alb- (KblAC Ab- (Ounana anb- (uwagdxym 
‘udapa) Maxkcuo) uwapa) aed) uxmuoda’ ) QJlb- 
Myxanaga) 


Cxema 6.7. Jo6aenenue yKa3aHua Ha Yelb (OUAIA Alb-MAKCUO) K ACHbIM 
cmoiciam/3nayenusm. Ezo npuopumem OojsCeH 3a6uCcemMb OM BaICHOCMU 
HAMEYEHHOU Yeu. 


2. Bo3MO2%KHOCTb yTOUHeHHA (maxcuc), TOMKOBaHHA (ma’eulb) U OT- 
MeHBI (Hacx) — 9TO Tp KpuTepua AupdepenuMaluu THMOB «ACHBIX 
BbIPAKeHHM»>, a HMCHHO “4eTKO BbIPAKeHHbIM> (myxKaM), «TEKCTO- 
BbIM»> (HACC), «ABHbIM» (3axup), «pasbaACHeHHbI» (wyqdaccap). Io- 
MHMO TOO, 4YTO 3TH CTeMeHH ACHOCTH ABIIAIOTCA MIPOM3BOJIbHBIMH, 
KaK MbI OTMeYasIu B 4-if raBe, waKacuod CaM 10 Ccebe MOXxKeT OBITb 
OCHOBOM JIA KOHKpeTH3alHH WM UHTeplipetawHu. Berpaxenve Mo- 
*KeT ObITh KOHKPeTH3HPOBaHO HIM MHTeplipeTHpoBaHO 4epe3 ero 
Web WIM WeIH I PyrMx «MpOTHBOTOIOKHBIX» BLIPAKeHHH. C Wpy- 
TOM CTOPOHbI, <OTMeHa» — 9TO (POPMa MOITaMHOrO TpHMeHeHHA I10- 
CTaHOBJICHHH, KOTOPy!0 CuleqyeT NOHUMAaTb B OJHOM pally c Tako 
qembro Ucnamcxkoro mpapa, Kak «“OOsIerdeHHe)». 

3. Llemb BbIPAKeHHA TOIMKHA OTIpeeMATb MpaBOMepHOCTE ero «IIpO- 
THBOMOJIOXKHBIX 3HAYCHHM B OTIMAMe OT clocoba JOrH4eCcKHX Jfe- 
OaTOB 43 pa3paqa «MOxKeT IM OHA ratio legis (IpH4HHa CyllecTBO- 
BaHHA 3aKOHa) Ofpa3syMeBaTb OHOBpeMeHHO Ba IIpo- 
THBOMOJIOXKHBIX pelleHua». Takum oOpa30m, ecsIM JPyruMu TeKc- 
TaMH MOpasyMeBalOTCA «IIPOTHBOTOJOXKHbIC» BbIPAKeCHHA, TO pa- 
WM BbICIel Mew, WIM MaKcUuO, JOJDKHbI YIMTEIBATbCA BCE «IIPO- 
THBOTIOJIOXKHBIC>» CMBICIIBI. 

4. Bpipaxkenue BbIcIel We WpaBa B CBAIICHHbIX TeKCTax, OOBIMHO 
«OOOOLICHHOe» HU «Oe3YCIOBHOe», KaK IIpaBHJIO, He JOJDKHO yTOU- 
HATBCA WIM OOyCaBIMBaTbCA Yepe3 HHAMBUAyasIbHble COOOLIeHHA. 
TOUHO Tak %Ke 9TH OJMHOYHbIC COOOMICHHA He CilexyeT HTHOpUpo- 
BaTb 13-34 OOOOMICHHBIX H Oe3yCIOBHbIX TeKCTOB. Bce BbIpaxKeHHA 
cileyyeT paccMaTpHBaTb B WHpOKHX paMKax HX Lesel. 

5. B3aHMocBa3b MEXxKAY “OOyCIOBJICHHEIMM» H «Oe3yCJIOBHBIMM»> Tep- 
MHHaMH, IIPHMCHHTeIbHO K OJHOMY MOCTaHOBJICHHIO B pa3HbIx 
ClyuadxX IIpH BO3HHMKHOBCHHHM pa3JIM4HbIX TOUeK 3peHHA, OJDKHAa 
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ONpeHeCIATBCA Ha OCHOBAHHH JOCTHKCHUA lesen lipaBa, a He 00- 
IWMX WpaBus! JIMATBUCTHKY YIM JIOMKU. 


Tenenanpaenennole uumepnpemauuu nepeoucmounuKxoe 

«IUkos1a TeMaTH4eCKOTO TOKOBAHH» JeaeT Warn K OosIee Lese- 
HalipaBJIeHHOMy TOJIKOBaHHIO Kopana B COOTBeETCTBHH C LesIAMv WapHa- 
ta. Merox mpoureHua KOpaHM4yeckoro TeKcTa C TOUKH 3peHHA TeM, 
IIPHHUMMOB HW BICLUMX WeHHOCTei OCHOBaH Ha BOcUpHaTHu Kopana kak 
eaquHoro wesoro. Ucxoga u3 xomMcTHYeCKOrO TOAXosa, HeOOMbIUOe KO- 
JIM4CCTBO AaATOB, COJepxKalHMX MpesHcaHuA — TpagqWWHOHHO UX Ha3bl- 
BalOT adTaMH TipesMucaHui (aim alb-axKam) — OOaBIAIOTCA K HECKOJIb- 
KMM COTHAM adTOB BCero TeKcTa Kopana. B 3ToM cylyyae CypbI U aATHI, 
Kacalollecad peur, 3arpoOunoi %*Xu3HH, MpHpObI HU cosepxalMe uC- 
TOPHU IIpopoKoB, OyAYT COCTaBJIATh 4aCTb XOJMCTHYeCKOM KapTHHBI! UH, 
TaKHM OOpa30M, HIpaTb CBOIO poJb B (OPMYJIMpOBaHHM WpaBOBbIX T0- 
CTaHOBJICHHM. OTOT NOAXOA TakxKe MO3BOMT MPHHUMWaM WH HpaBCcTBeH- 
HbIM I[CHHOCTAM, ABJIAIOW[HMCA KIIIOUCBLIMH HAeCAMM KOpaHWyeckKuXx HC- 
TOpHH UM pa3eIOB, MOCBALL[CHHEIX 3arpoOHOl %*XH3HU, CTaTb ratio legis 
(uyI41) TOCTaHOBJICHHH, TMOMHMMO OYyKBaJIbHBIX IIPH4HH, M3BJIeKAaeMBIX 
TpaqHUMOHHbIMH MeTOaMU «H3BJIeUeCHHA OCHOBAHUM» (maxpudrtec ailb- 
Manam). ITO ToctocoOcTByeT ycTpaHeHMIO aIbTepHaTHB (MAaHKUX ab- 
Manam) Wu obectieynT peamm3auro ratio legis (maxkuK ajlb-maHam), O 
4eM TOBOPHJIOCb BBILILEe. 

LlenenanpaBieHHbit TOAXo K BepcHaAM Tepeyaun xayucoB 6a3H- 
pyeTca Ha TaKOM 2%Ke XOJIMCTHYeCCKOM BOCIIPHATHH 2KH3HH UH BbICKa3bIBa- 
Huu IIpopoka. C NOMOLIbIO 3TOrO MeTO{a TaKXKe MOXKHO MOMMbITATbCA 
HapHcoBaTb WesIOcTHy!0 KapTHHy cyHHbI IIpopoka. AyTeHTHYHOCTE HH- 
JMBUyasIbHBIX COOOMeHHH, He COrIacyroWMxcaA C OUCBHHbIMH HCJIaMc- 
KMMH IeCHHOCTAMH, OyyeT MocTaBIeHa MOA BOMIpoc. OToT Tul «cucTeM- 
HOrO HECOOTBETCTBHA» OTIMYAeTCA OT «COMepXATeIbHOTO HeCOOT- 
BeTCTBHA» (Wy3V3 Alb-mamH), KpUTepuA, MIpMHATOTO B TpayHWHOHHOM 
Tipollecce MpH3HaHuA cCOepxKaHHA HeeHCTBUTeIbHBIM (mad’ud aab- 
Mami). “CMBICIIOBOe HECOOTBETCTBHe» O3Ha4aeT, YTO CooOMeHHEe TIpo- 
THBOCTONT (ma ‘apyO) JjpyruM COOOMIeHHAM TOTO %Ke WIM MHOTO Mepeyat- 
quka. Ec mpaBoBeybl He MOryT HpHMMpHTb JIMHrBUCTHYeCKHH MoL- 
TeKCT JByxX COOOlMeHHH WIM yKa3aHve Ha UX MpHynHy/w1A1, TO MeHee 
yOeaquTeIbHOe cooOuleHve c4NTaeTcA HecooTBeTCTByIONIMM. B To %*e 
BP€MA CHCTEMHOe HECOOTBETCTBHE — 3TO OTCYTCTBHE COrIaCOBaHHOCTH C 
OOMMMM TIpHHUMMaMv WcaMa, YTO CTaHOBHTCA MOHATHBIM Yepe3 XOJIN- 
CTHYecKHH MOAXOA K KAHOHHYCCKMM TeKCTaM ucsIaMa. CyleqOBaTesIbHO, 
MeTOA ayTeHTHUKAaHU XaMcoB, WpesiaraemMblii MHOrHMM COBpeMeH- 
HbIMH pesbOopMHcTaMH HW OCHOBAaHHbI Ha OLCHKe CTeIeCHH COOTBCTCTBHA 
pHHyunamM Kopana, MoxKHO Ha3BaTb “CHCTCMHBIM COOTBETCTBHeM»». Ta- 
KMM OOpa30M, «“CHCTEMHOe COOTBETCTBHe» cleqyeT WOOaBHTb K yCJIO- 
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BHAM ayTCHTHPUKALMM XaHCOB MamH (CyMMHPOBaHHBIM BBIIe B CXeMe 
4.6.). 

Vi, Hakonell, TOAXOA Yepe3 wakacud MOXKET 3allOJIHHTb CylecT- 
BeCHHBIM pode B Tepesaue XaMCOB B IesIOM, PyrMMH CJIOBaMH, BOC- 
HOJIHHUTb HeAOcTarouMii KOHTeKCT. OrpoMHOe OOsJIbIMHCTBO XaJHCOB BO 
BCe€X LIKOaxX COCTOHT H3 OMHOTO-7Byx TpeqoxKeHHH WIM OTBeTa Ha 
OMH-{Ba BOTIpOca 6e3 OOO3HAYeHHA HCTOpH4eCKOrO, MOJMTHYeCKOTO, 
COMMAJIbBHOTO, JKOHOMHYECKOLO KOHTeKCTa HM OOCTaHOBKH BooObuTe. B He- 
KOTOpble Clydaax CMOABYWOKHHK WIM TWepeqaTauk OOpprBaeT cBOe coo6- 
UeCHHA CIOBAMH: «A He MOMHIO TOUHO cyoBa IIpopoka, MOTOMY YTO (MBI 
HaXOJWJIMCb B TAKHX-TO ycJIOBMAX)». BrpoueM, Kak T1paBHJI0, KOHTeKCT H 
ero BJIMAHHe Ha MOHHMaHe HU IIpHMeHeHHe xXauca OCTaIOTCA B OOaCTH 
rumotTe3 WepeqaTanka WIM mpaBoBeya. «XOMCTHYeCKad KapTHHa», O 
KOTOPOM FOBOPHIOC BbILMe, MOMOTaeT IIpeoOAOMeTb STOT HeEOCTaTOK HH- 
(bopMalun 4epe3 MOHHMaHHe OOMIHX Hele mpasa. 


Henu u namepenua [Ipopoxa 

Bosiee Toro, Wid KOHTeKCTYaIIM3allMH COOOMCHHH MO%KHO HCTIOIb- 
30BaTb MakKacud B CMbicjIe HaMepeHunit IIpopoxa. B 4-i rnape oObacHA- 
loch, YTO altb-Kapadu pa3zmmuan ZesHua IIpopoka Kak TlepegzaTunka Oo- 
%KCCTBCHHOLO MOCIAHHA, KaK CYJIbH UM Kak JIMepa, UW WpeANONO%KMI, YTO 
K@K]OeC H3 ITHX HaMepeHH OJDKHO 110-pa3HOMy OTpaxKaTbCA B pase. 
Vou Autyp qoOaBun AZpyrue Tunbi HaMepeHuit IIpopoka, uro cyect- 
BeHHO paciiMpseT MacuiTaObl Ouwzana 4uepe3 maxacud. UWOu Autyp ie- 
MOHCTpupyeT lpewiaraemyto UM KulaccHuKaluio HamMepenuli IIpopoxa 
yepe3 pa3zJIM4Hble BapHaHTbI xaMcoB. BoT HeCKOJIbKO TIPHMepoB 3THX 
HamMepeHuit. 

1. Hamepenne u3yaTb 3aKou. IIpumMepom Takoro HaMepeHHA ABJIACTCA 
mponoBeyb IIpopoka Bo BpeMa ero NociIeqHero XazpKa, BO BpeMA 
KOTOPpOM OH, KaK CooOlMaeTca, CKa3al: «Y4nTech BalliMM OOpsaM 
OT MeHA, [HaOsHO ad 3a TEM, Kak 4 UX CoBepato], HO0, MOHCTHHe, 4 
He 3HalO, BO3MO2KHO, 9TO Moe MOCJIeqHee MaIOMHHYeCTBO». B 3ak- 
HOUeHHe STON MponoBeyM OH CKa3as: «HM ycTb NpucyTcTByromne 
IipealyT 9TO HacTaBJIeHHe OTCYTCTBYIOLIMM)». 

2. Hamepennve u3gaTp dbatBy. IIpuMepomM MoxeT MocdyxKUTb daTBa 
II[popoka, 13aHHad BO BpeMA ero TOCIeMHeroO MasIOMHHYeCTBA, KO- 
ra K HeMy IpHlles YesoBeK HW CKa3as: «Ilo HEBHHMAaTeJIBHOCTH A 
oOpus romoBy WO Toro, Kak mupHHéc xepTBy». IIpopoK cka3as: 
«Huyero, IpHuecu *xepTBy celiac». Ilorom kK Hemy Tlowomeée Apy- 
row 4eoBek HW cKa3as: «Ilo HEBHHMAaTeJIBHOCTH A IIPHHEC *KepTBy 
yO TOTO, KaK Ha4asl OpocaTb KaMHM B HAOOB». IIpopok cKa3al: 
«Hunyero, Opocaii ceiiuac», 4 0 4éMm ObI B TOT JeCHb JIFOWM HU cripa- 
IWMBaJIM CO OTHOCHTEIIbHO CeaHHOrO HMM paHblile WIM 103%Ke, 
4eM HY2KHO, OH HCEH3MCHHO TOBOPHJI B OTBeT: «Huyero, Cela 9TO 
ceyac». 
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. Hamepenve paccyguts. Hanpumep: (1) Pa3spenienne II[popoxom 
cllopa O 3€MCJIBHOM y4aCTKe MExKY YeJIOBeKOM 43 XajpamMaytTa u 
YeJIOBCKOM H3 KHHMTOB; (2) paspemeHue IIpopoKom cnopa MexkKy 
Oe yYHHOM HM ero COlepHuKoOM, Korya OexynH cKa3am: «O, Mocman- 
HuK Ajyuiaxa, paccyqM Hac»; u (3) paspemieHue IIpopokom cropa 
Mexyy XaOuOoi nu CaOutom. )KeHa CaOuta Xadu0a OnHT Caxi 
TloxKasoBaacb IIpopoky, 4YTO He JHOOHT My2Ka M XO4eT C HMM pa3- 
Bectucb. IIpopoka cupocum: «TbI BepHellib emMy cay, [PHHUKOBBI 
call, MepeqaHHbii TeOe B kKayecTBe cBayjeOHOrO THosapKa]?» Ona 
oTBetusia: «J[a». popox, oOpamjaich kK CaOuty, cKa3an: «[Ipumu 
oOpaTHO cay H pa3BeHCb C Hero». 

. Hamepeune smyepa. IIpuMepomM MOxeT CJLYKHTb 3allpeT CCTb OCJIM- 
HOe MACO, OOBABJICHHBIM B WeHb OUTBBI pu XaiOape, paspeLienue 
oOpaOaTEIBaTb IycTOWIM, 3adBieHHe IIpopoka B cBa3H C OMTBOM 
pu XynHaitue: «Tomy, KTO yOusI Bpara HW MOXKeT OKa3aTb ITO, OC- 
TaHeTCca BCE, YTO y Hero OBO»). 

. Hamepenne aTb HacTaBsieHHe (lMpe, eM HaMepeHHe H3aTb 3a- 
Kou). [Ipumep Haxoyqum B xagquce MOn Cysaiiga: «OmHaKUbI...MbI 
BcTpeTumu AOy 3appa, Ha KOTOPOM Ob TakOi %*e Tylalll, KaK HW Ha 
ero paGe, HM cClIpocusM ero 0 IpwuHe dTOTO. OH cKa3a: «(ORHaK BI 
aA OTpyrasl Moero paOa, MOHOCA ero MaTb, a [Yepe3 HeKOTOPOe Bpe- 
Ma] A BCTpeTH Mpopoka, 4a OnarocnoBuT ero Asiax uM TIpH- 
BeTCTBYeT, H OH CKa3am: «O Ady 3app, MoucTHHe, TbI — 4eJIOBeK, 
[Bcé emé mpHyzepxuBarolmMiica OOnMaeB] WKaxuHUH! Baw padsi 
— Ball Opatba, KOTOpbIx AsIax Cea MOABIACTHBIMM BaM, TaK 
KOPMUTe 9Ke HX TEM, 4TO EJHTe CaMH, HU OeBaliTe UX B TO, 4TO HO- 
cuTe caMH, HW He Wopyyalire UM HHYeETO HEIMOCHJIbHOTO WIA HHX, a 
eCJIM HOpy4uTe, TO OKa3bIBaliTe HM TIOMOLIb!»». 

. Hamepenue mpumuputs. Korga I[popox norpedosnan or bapupst 
BepHYTBCA K MyXKy WocuIe pa3sBoya. bapupa pacckas3biBasia: «I [po- 
pOK, Ja OnarocoBuT ero Asax M IpHBeTcTByeT, cKa3ai (bapupe): 
“Bepuyslacb Obl THI K Hemy”. 4 crpocusa: “O nocuaHHuK Asiaxa, 
TbI IPHKa3bIBaelllb MHe (CJ{eaTb 3TO)?” On cKa3as: “A TOUbKO XO- 
yjaTaiictByro”. (Torga) « BocksMkKHysa: “He HyxeH OH MHe!”». 
Takxe byxapu llepeflaeT xay{uc 0 TOM, 4TO Korya y JbKaOupa yMep 
oteu, J>xaOup monpocum IIpopoka noroBopuTb c KpexMTOpaMnu OT- 
ya O cliMcaHHu yactTu youra. IIpopok Tak uM CilesasI, HO OHH OTKa- 
3amcb. Enje OMH TpHMep IIpHMupuTesbHOrO HamepeHus IIpo- 
poka: korga KaaO uOn Mamuk notpeOosan ot AOgzyibI uOH Ady 
Xaypaya BepHytTb Zour, IIpopok nonmpocun Kaa6a Bprectb mos0- 
BHHY OJIra, H TOT COrlacwica. 

. Hamepenve faTb pekoMeHyamuro. “Ymap “Ou amb-XatraO oTyas 
OMHOMY YeIOBeKy Ha IyTH Asuiaxa CBOeroO KOHA, OHAKO OH He 
CeM 34 HUM JOJDKHBIM OOpa30m. Torga YMap 3axOTed KyMHTb 
3TOFO KOHA, PeCLIMB, YTO OH COrIacHTcA WpoaTb ero Heoporo. Ko- 
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rya %*xe “Ymap cupocus copeta y IIpopoxa, ToT cka3am: «He m0- 
Kya ero U He Oepu Ha3ay{ CBOIO CaflaKy, axe ecu OH OTAacT eé 
TeOe 3a ONMH WupxeM, HOo Oepyliuii Ha3ay CBOIO Caylaky TO00eH 
coOake, moeflaroleit coOcTBeHHy!0 OseBoTHHy». Ilepegaetca oT 
3eiiga u0H Caoduta, 4to Ipopok cKa3am: «He mpoyapaiite m0zBI, 
oka He OyeT ACHO, YTO OHH MIPHTOAHEI K yNOTpeOeHHIO», IPH 
3TOM 3ei WOOaBUII, YTO 9TO ObIIO CKa3aHO «TOJIBKO B KadecTBe pe- 
KOMeHJalHH, OTOMY JIOAM MHOFO CHOpHsIM 06 STOM BOTIpoce». 

8. Hamepeune ath coset. bawup cKa3an IIpopoxy, aro cyenai on- 
HOMY H3 CBOHX CbIHOBe OcOObIM TogapoK. «Cyemas JM Th Tako 
%Ke MOWapOK BCeEM CBOHM CbIHOBbAM?», criipocu I[popox. bawmp 
oTBeTus: «Het». Ha sto IIpopox cxasam: «He mpu3biBali MeHA B 
CBUJeTEIM HECIIpaBeVIMBOCTH)». 

9. HaMepennve Hay4nTb BbICOKHM Uyeaam. Ilepeyqaetca or Aby 3ap- 
pa, uro IIpopox, mMup emy, cKa3an: «JImmib B TOM cilyyae Mopa- 
yoBao Obl MeHA OONayaHue Leno Topol 300Ta BeIMYMHOM Cc 
YxyJ, ecIM Yepe3 TPH WHA He OcTasocb ObI OT Heé HH OAHOTO AH- 
Hapa 3a HCKIIOUCHHeEM TOrO, 4YTO MpHOepér Opi 4, YTOOBI paccun- 
TaTbCA C JOJITAMH, a OCTaIbHOe pacnopAAMIca Obl pa3syqaTb padam 
Asuiaxa...»». Takoxe aib-bapa’ u0n ‘A3u0 coobujaet: «[locnaHHuk 
Asuiaxa, a OarocuoBuT ero Asiax M MIpHBeTCTByeT, Beye] HaM 
WlelaTb Ce€Mb Belle HU 3allpeTHJI HaM CeMb Apyrux. OH 3anmperTus 
HaM HOCHTb 30JIOTBIC KOJIbUa, HOCHTb WENIKOBYIO OJexKTy, mapuy, 
vucTadpakb, KbaccH [BHbI WeIKOBbIX TKaHel] HW UWIETKOBbIe M0- 
nmywiku [1a cégen]. U on Benes HaM TpoBoxKaTb morpedalbHEIe 
HOCHJIKH, HaBellaTb OObHOTO, paciIpocTpaHATb MPHBeTCTBHA, 
IIpOH3HOCHTb OslaronoxKelaHue YAXHYBLIeMY, CIOCOOCTBOBATE BBI- 
IIOJIHCHHIO KJIATBbI TOTO, KTO ee aéT, MOMOraTb MIpHTeCHAeMOMy, 
OTBeYaTb Ha NpHralieHve Upuryiawaroujero». AHarorm4Ho, AJM 
nou AOy Tao nepeyaet: «IlocnaHHuk Asiaxa 3al1peTuI MHe HO- 
CHTb 30JIOTBIC KOJIbIa, HOCHTb WICIKOBYIO OJE%KTY U Oe Ty BbI- 
KpaleHHyto WadpaHom, uutatb Kopan, coBepiiad MOKIOHBI B 
Hama3e. 4 He TOBOPIO, YTO OH 3alIpeTHJI BAM 9TH BeLH». C TaKHM 
%Ke IIPOCBeTHTeIbCKHM HaMepeHHem IIpopokx cka3an Padu HoH 
Xayuyxy: «He cyapaii TBOKO 3eMJIFO B apeHy, a OOpadaTprBali ee 
CaM)». 

10. Hamepenve JuCUMIUIMHMpOBaTb CHOZBYKHHKOB. Halipymep, xa- 
JMC O TOM, 4TO OAHaxK Ab I[popok cra BockIMuaTb: «KiaHycb Asi- 
JIaxoM, He yBepyeT, KIdHycb AsilaxoM, He yBepyeT, KJIdHycb Asiia- 
XOM, He yBepyeT!» (Ero) cmpocusm: «KTo, 0 MocuaHHuK Asiaxa?» 
OH cka3am: «ToT (demoBeK), Cocey, KOTOporo He HaxoUTcs B 6e3- 
OMaCcHOCTH OT ero 31a). 

11. Hena3ugarembHoe HamepeHue. IIpumMepamMu MOryT CJIy2KHTb Xa- 
JMCbI, B KOTOPbIX onMcbIBaeTca, KaK IIpopoK eu, KaKy!O HOCHIJI 
ONeKTY, KaK XOQWJI, KaK CaIMJICd Ha BepXOBOe 2%KHBOTHOE, Kyla 
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KJlaJI JaOHW, COBepliiad 3eMHOM MOKIOH. Enye oH IpuMep — co- 

oOuleHHe O TOM, 4TO BO BpeMA ToceqHero MawoMHN4ectBa IIpo- 

pOK pa30MJI CBO IWaTep Ha XOJIMe C BHJOM Ha BOJHBIM MOTOK Ha 
3eMJIAX TWieMeHH bany Kunana, uro Avila MpOKOM-MeHTHpoBalia: 

«PacnoularaTbea B aib-AOTa — 9TO He puTyasl xaypKa, mpocto IIpo- 

pOK Bcerya pa30uBall WaTep B 9TOM MECTEe, JOJDKHO ObITb, OTCIO Za 

eMy OBLIO Jerue ZOOpataea ZO MequHbD». 

Kak sABCTByeT 43 9TOTO, pacliMpeHve HOH Altlypom ciucka HaMe- 
pennii/cmpics0B (Ouwi11a) Xa{MCOB MOBbIMAeT WeseHalpaBJIeHHOCTb Tpa- 
J{[MIMOHHBIX MeTONOB HM OOecIIeuHBaeT OONBINyKO THOKOCTb pH UX UH- 
TeplipeTalHu HW WpakTH4ecKOM IIpHMeHeHHH. 


Anasloeua 4epe3 Yyenu 

BosbwMHCTBO WIKOJI H WpaBOBeOB AOIMycKalOT BbIHOCHTb MOcTa- 
HOBJICHHe 10 aHaJIOrHH Ha OCHOBAHHH MpH4HHbI (‘WL1A), a He MypOCTU 
(xukMa) TlOCTaHOBJICHHA, O YEM TOBOPHIOCh BbIe. CMBICII ITOTO B TOM, 
Y4TOObI COOMIOCTH TOUHOCTE (unOubam) ratio legis, KoTOpad 3aKIHOUaeTCA 
B IIOCTOAHCTBe IIPHYHHEI CyIWeCTBOBaHHA IIpaBOBOM HOPMbI BO BpeMecHH 
WH WpoctpanctBe. Mnbimu ciOBaMH, YTOOBI COOMIOCTH (OpMaJIBHOCTL Ha 
IIPOMeAyYpHOM ypoBHe, WpaBoBeybI pels, 4TO ratio legis mocTaHoBse- 
HHA He OJMKHa MCHATBCA B 3ABHCHMOCTH OT OOcTOATeNBCTB. Jlaxe Te, 
KTO JOIlycKaroT, 4TOOBI ratio legis MocTaHOBsIeHHA OBA XUKMA, [eNaIOT 
9TO IPH YCOBHM ee “TOUHOCTH». 

OHako THaTeIbHbIM aHasIM3 KaTerOpHu “«TOUHOCTH» B OTHOLWICHHH 
‘ullA OOHAPYWKUBAeCT ee (PAKTHYCCKYIO H3MCHYMBOCTb HM HCBO3MO2KHOCTB 
ee TOUHOFO OlpeyeseHHA, O UCM MHUIeT BeLYUIMH mpaBoBey, xaHOasMTC- 
Koi miko MOn Kyqama. WOn Kyyqama mpuBogut kKilaccnyueckuii mpuMep 
O O3BOJICHHH OOIbHOMY HapylIMTb MOCT B CHJTY «KTOUHOCTH»> IIpHYHHbI — 
a MMeCHHO, Ooe3HH. Ou muutetT: «Ho Ooe3Hb He MO2*KeT ObITh TOUHON, 
MOTOMY 4TO Ooe3HH ObrBarOT pa3HbIe. Hekotopple 3a00eBaHHA BPeAHBI 
IOCTALMeMyca, pyre — He MMCIOT OTHOMCHHA K MOCTy, HallpuMep, 3y0- 
Has OOJIb, HeOOJbIIHe paHbl, OKOFU, A3BbI MW T.1. Takue «Ooe3Hu»> CaMu 
110 ceOe He MOryT OBIT I1paBOMepHBIM KpHTepHeM, a 3a KPHTepHit TOIDK- 
Ha ObITb IIPHHATA MYPOCTh, 3akOUAIOWaicA B H30eraHHH BO3MO2%KHOTO 
Bpeya». Ha camom Jese, 10804 YOu Kyyampl mpHMeHuM KO BCeM Bam 
‘unan. Kpome Toro, «MypocTb» Kak KpUTepHii, O KOTOPOM OH TOBOPHT B 
JJAHHOM IIpHMepe — 9TO TO, UTO paBOBeAbI Ha3bIBalOT Glb-MyHacaba WII 
«COOTBETCTBHe)> ‘WA, MOO MaxXKUK allb-maciaxa (coOmOeHue HHTepe- 
cos). Kak oObacHamocb B 1-ii riaBe, WpaBOBeAbI HavaIH yMOTpeOATb 
MACa/UX OTHOCHTeIbHO Makacuo C TIATOTO BeKa WCjIaMa, OTCIOa UeH- 
THUHOCTh TEPMHHOB «COOTBETCTBHE>) H «IeIeHalIpaBJICHHOCTb»». 

OyHako ellje pa3 MOAYepKHeM, 4TO «HeACHOCTb» LWeslei He 103B0- 
Jayla TpaBoBejaM IIPHHATb UX CaMUuX 10 cee 3a ‘wia7. BO3MO%xKHO, TOL 
BIIMAHHeCM AaHTHYHOM JIOTHKH, B YacTOCTH, apucToTeseBoli (Yepe3 MOH 
Cuuy), OONBLIMHCTBO TIpaBOBeAOB CAMHOAYWIHO MpeqnowmM WexyKUHIO 
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(aib-ucmunHbam) VWAYKInH (alb-ucmuKpa’) Kak cpeJ{CTBO OOpeTeHHa 
«SIOTHYCCKON ACHOCTH (Q1b-AKUH ajlb-MaHmuku). APUCTOTeIb yTBepx- 
Wall, YTO MAAYKUMA MOXeT OBITb MOHOM (OXBATLIBAIOMIeH BCe CBA3AHHBIC 
cry4an) WIM HeMOJHON (He OXBaTHIBaroOllel BCe CBA3aHHbIe cury4an). Ta- 
KMM 00pa30M, YHHTbIBad «OecHOe3HOCTh NOUHOM MHYKUMM U «HexAC- 
HOCTb HeHOJHOM MHAYKUMM MHAYKUMA BOOOLIe He ABJIAeTCA MOAXOTA- 
UMM MHCTpyMeHTOM OOpeTeHHA JOrH4ecKOM ACHOCTH, yTBepxKall OH. 
TeM 2Ke apryMeHTOM, CJIOBO B CJIOBO, MOJIb3O0BaJIMCb IpaBOBebI Pa3sHbIx 
wkO, HayHHad c Ap-Pa3v u amb-la3anm yo ac-CytoTw W asib-AMUMN. 
TakuM oO0pa30M, OTMaBasIoch IpezMouTenue PopMasIbHOM YacTHOH aHa- 
JIOTHH, OCHOBAHHOM Ha OJHOM JOKa3aTeJIbCTBe 10 CpaBHeHHIO C XOJIMC- 
THUeCCKMMH WeIeBbIMM KOHIeIMMHAMH, OCHOBAHHBIMH Ha (HeTOJIHOM) HH- 
JYKTHBHOM aHasiM3e. MuoroaciieKTHbiit B3ridj] Ha MOHATHe ACHOCTH, 
IIpe{CTaBJICHHbI B MpebIyWeM pa3zyesie, HallpaBsleH Ha MosyepxKKy 
KaTeropuHu «eleHalipaBsICHHOCTH»> B TaKOM pa3jelle HaYKH yCylb dJb- 
qbukx, Kak paccyKeHHve M0 aHasIOrHn. 

Muorne TpaBoBeybI Obl OOeCHOKOeHEI TeM, YTO TIpHAaHve He3a- 
BHCHMOM JICTHTHMHOCTH KaTerOpuu “HHTePeCOB»> MOXeT IIPpOTHBOPeyHTb 
KaHOHH4eCKMM TeKCTaM. Takue xKe ollaceHHa BbIpaxKatoT (PuOcodsI upa- 
Ba B TOM, 4TO KacaeTCA OTHOWCHHH MexKTyY 3aBJICHHbIMH «HaMepe- 
HHAMM>> MU 3aKOHOMaTeIbHbIMH akTaMH. CoOcTBeHHo, BepxosBubiit cyy 
CIUA u MHorue OpuTaHcKHe IOPHCTEI CUMTAIOT 3axBIIeHHe O HaMepeHHH 
HeOOXOAMMBbIM YCIOBHeM. OHH yTBepxKaIOT, YTO «eCMHCTBCHHBIM 70- 
IYCTHMBIM MCTOUHMK OKa3aTesIbCTB B TOM, YTO KacaeTCA KOHKPeTHOTO 
HaMepeHHA 3aKOHOATeIA — 9TO TCKCT 3aKOHOJATeCIIbHBIX AaKTOB)». MbI 
CUHTAaeM, YTO 3TO YCJIOBHE MOKET CHATS MIpOTHBOPe He 0 MOBOY He3a- 
BHCHMOM JIerHTHMHOCTH Macanux B UcnamcKom mpase. IlockompKy .a- 
Kacuo BbIBeeH H3 IepBOMCTOUHUKOB, MaCIaxda UMeIIM Obl OPUAWAeCKy1O 
JICTHTHMHOCTS, eCJIM Obl HX HACHTHPUUMpOBAIIM C Makacud, Kak Tpeysa- 
raroT MHOrHe FOpHCTHI. CileqOBaTeIbHO, MO ep»xKHBaeMble (mymabapa) u 
HeorpaHyeHHble (wypcala) WHTepecbl CIMBaIOTCA B OHY KaTeroputo 
HHTepecos, IIpAMO WIM KOCBCHHO YIIOMAHYTY!O B MMCaHHAX, MOCTOJIBKY, 
MOCKOJIBKY OHH OOecCIIeduBaIOT «IleJIeHalIpaBJICHHOCTb» B CHCTeMe IIpaBa. 
Ha cxeme 6.8 mpeycTaBieHa 9Ta HOBad KaccHpukKaluaA HATepecos. 


bararo (maciaxa) 


TlogTBep»k}eHHble MMcaHHAMM VM UX IIpupepxkeHHoe THcaHHaAMH HW Ux 
WeuamMu (myeaqduxa/my mabapa) WeuaMu (myxdapax) 


Cxema 6.8. Kaaccuquxayua 61aza (maciaxa) Ha ocHoeanuUu coejaco- 
BAHHOCMU C NUCAHUAMU UU UX YeAMU. 
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FOpuduueckoe npednoumenue na ocnoeanuu uenen 

Wkons1 Ucnamckoro papa, KOTOpble OL0OpAIOT MpHHUH 1;opuyzH- 
yecKOrO TpeqmouTeHua (ucmuxcaH), 3aABIAIOT, UTO TbITAIOTCA 3alIOJI- 
HUTb poder B KolAce (PopMasIbHOH (cuOorM4ecKkol) aHamorun). Ha 
MOl B3IIAL, TOT MpoOe 3akOUAeTCA He B IIpollecce paccyxKeHHA Ha 
OCHOBaHHH PopMaIbHO aHalorMu, a B OYKBaJIbHOM OllpeyeueHHu TIpH- 
HHI (‘WLIA), KOTOpOe YaCTO He YYHTHIBACT CYTb WIM LWellb MpaBOBOro 
mlocTaHoBsieHHa. TakuM OOpa30M, UcmuxcaH IIpocTo 3Ha4HT MTHOpUpo- 
BaHHe POpMasIbHOCTeli yKa3aHHi/CMBICIOB HM TIpaMoe IpHMeHeHHe TIpH- 
qual. Jjanee mpuBexeHbI MIpHMepbl es, YWOMAHYTEIX B couMHeHHH VOn 
ajib-Xacana a-[laiOanu «aro-Mabcym». CiefyeT OTMeTHTb, YTO «HC- 
TOPHUHOCTb» MHOIMX YHOMHMHAeMBIX 3J[eCb Jes] TOJIbKO [WIA WJIIKOCTpa- 
uu. 

1. Ady Xanuda TpuMeHsAl NpHHUMM ucmuxcan [IA WpoWleHuA Tpe- 
CTYMHHKOB CILYCTA 3HAYHTEIbHOe BPeMA, HallpHMep, OH MpOMas 
Mapojepa, CCIM TOT OTXOAM OT NpecTyNHOW %KU3HH, JOKa3bIBall, 
4TO W3MeCHWJICA HW MoKasJica. B 3TOM Cilyyae OH pela He MpuMe- 
HATb Haka3aHHe, HECMOTPA Ha CYLIeECTBOBaHHe ero MpH4HHB! ( ‘W7- 
Jl), TOTOMY Y4TO «Leb Haka3aHHA — yepxKaTb 4eIOBeKa OT IIpe- 
CTYIUJICHUA, UTO COLE He IIPHMeHUMO K JelIaM TaKOTO poja»». 

2. Toprosble CHeIKH C IJlaTeKOM, OTJIOXKCHHbIM JO Ope euIeCHHBIX 
COObITHH, KaK CHHTAaIOT XaHadUTbl, HeeMCTBUTeIbHbI. ORHAKO B 
WHTepecax MW [Id MaKCHMasIbHOrO Oylara Joye MOH aib-XacaH 
am-[aviOaHu IpuMeHA MCTHXCaH [IA WerawM3alWu TaKUX CeOK 
IIpH YCIOBHH, 4YTO NOKyMaTesIb MOXKET OMIATHTb WPHYMTaroulyrocsr 
CYMMY HeMeJIJICHHO. 

3. AOy Xanuda Aolyckasl HeACHOCTH B KOHTpakTax, eCJIH M0 MeCT- 
HbIM OObI4adM OHH He BEAT K CllOpaM, HalipHMep, 3TO MOrIa OBITb 
HeACHOCTb B pa3Mepax — WIMpvHe WIM BBICOTe — 3jaHua. byKBasib- 
Hoe IIPHMeHeHHe XaHCoB, He JOMycKarOWMx HeACHOCTeH B KOHT- 
pakTax, mpoTHBopeunT MHeHuIo AOy Xanudet. OqHaKo Ady Xa- 
Huda IPUMeHA MPH UcmuxcaH C yAeCTOM Le Xa{Ucos, a We- 
JIb¥O ITO OBLIO IpeAOTBpallleHuve CHOpoB. 

4. TouHo Tak xe AOy Xanudba pa3pelial JoroBopa apeHbI C HETOUHO 
oO03HaYeHHBIMH CpoKaMH, HalipuMep, c Tako opMyHpoBKoH: 
«KOT a WasIOMHHYecKHH KapaBaH OTMpaButca u3 Kyder B Mekky». 
B cOOTBeTCTBHH C MpHHUMMOM TIpaAMOM aHaJIOrMH C COOTBETCT- 
BYIOLUMMH XaJ{MCaMH, HeACHbIC 3JIEMCHTbI WOroBopa jewau ero 
HeJCHCTBUTeIbHBIM, HO IPHHUWMI ucmuxcaH JOWyCKaeT HeTOU- 
HOCTb IPH yKa3aHHU CpOKOB, C IeJIbIO OOIeraeHHaA. 

5. Ipumenaa ucmuxcan, AOy Xanuda pa3pelial ynoTpedsenue B 
Opa4HEIx OOeTax apaOcKHX CJIOB, IPOM3HOCAMIMXCA Ip MOMOJIBKe 
(xum6a) B CILy4asx, CCIM «OAM OmpeyeueHHoro AMasleKtTa Bcerya 
TIOJIb3OBAIHCb ITHMH CIOBAMM JIA OOBABJICHHA O HaMepeHHH (uy- 
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pao) *xeHuTBCA». VU cHoBa yaeHbIit IpHHHMaeT BO BHHMaHHe IlelIb, 
HaMepeHue. 

6. Ec mokynaTesIb BepXOBOrO X%KHBOTHOFO MOcIIe MOKYIKH cayuTcA 
Ha Hero BepXOM, TO 9THM OH OOBABIIACT ErO «IIPHeMJICMBbIM>>, CUH- 
TaroT xaHaduTsl. Ho ecu OH CayMTCaA Ha 2*KMBOTHOe C HaMepeHHeM 
OTUPaBHTbcA Ha HEM Tyla, Te erO MOXKHO HalOUTb WIM WOKOp- 
MHTb, TO 9TO HE O3HAYaeT MIIPH3HAHHe MIpPHeMJIeEMOCTH> Ha OCHOBa- 
HMA TpHHUWa ucmuxcan, KOTOPbIM yAMTbIBAaeT HaMepeHHe, CTOA- 
mee 3a JexHHeM. 

7. EcuM KOUIKa IbeT 3 4allIKH, ee CiIKOHA JelIaeT YaliKy «HeEYMCTOMy 
(HadoIcac), CHMTaIOT XaHAMUTHI Ha OCHOBAHMN aHasIOrMH MexKLy ee 
CIHOHOH WM ee MACOM, KOTOPOe 3alpemjeHo. Ho u3-3a TpyqHOcCTH 
IIPHMeHeHHA ITOTO MOCTaHOBJICHHA K JOMAIIHHM KoIKam AOy Xa- 
Huda pewiwl CYHTAaTb STY 4aLIKy «4HCTOM, HO HexKeaTesIbHONM». 
TakuM o0pa30M, KpHTepHeM pellieHHa MO 9TOMY BOTIpOcy cTasa 
eb OOerueHHuaA. 

8. Ady XaHudba IpMMeHA ucmuxcan, pazpelliad IWIaTUTb 3aKAT C Bep- 
OFONOB OBIaMH, Kak TlacHT xaqvc, WIM BepOsIOqaMu, BOTIpeKH 
OYKBaJIbHBIM CJIOBaM XajMca, TaK KaK 3TO Mose3Hee MIA BlaebiWa 
ctaga. TakKuM o60pa30M, pellieHve 10 JaHHOMY BOTIpOcy MpoMKTO- 
BaHO cooOpaxKeHHAMN IeIM, KAKOBOM B aHHOM Cilyyae ABJIAeTCA 
TIOJIb3a. 

Urak, 9TH IIpHMepbI AEMOHCTpupyroT, YTO HCTHXCaH — 9TO, 10 Cy- 
TH, BCIOMOraTeIbHbIM IpHHUMI KpHTepuA esecooOpa3HOcTH Ip BbIHe- 
CeHHM TpaBOBbIx pellieHH. Tem He MeHee, UIKOJIbI TIpaBa, He IIpH- 
B3HaIOllWe MPHHIIMI «HCTHXCaH»>, TIbITAaIOTCA OOeCIeYHTb IeueHalipaB- 
JICHHOCTb JIPyYrHMU MeTOaMH. 


«Omxkpoimue nymet» dA Oocmuscenua Onazux Yueneu 

IlomMuMoO MOHATHA «IIpeceyeHHe BO3MOXKHOCTeM» WIA COBeEpLIeCHHA 
31a (cadd a3-3apa’U), MaJIMKVMTbI BBCI MOHATHe «OTKpBITHe I1yTeli» 
(qamx a3-3apa’u). Anb-Kapadu emus MocTaHoBIeHHA B 3aBHCHMOCTH 
OT cpeycTB/TIyTeli (6aca’uz) MU Wenevi/ucxona (waxacud). OH TIpeqoOxKnI 
3aKPBITb MYTH, BesyUIMe K 3allpeTHOMY, a IlyTH, BesyuIMe K pa3pellieH- 
HOMYy — OTKpbiTb. Takum oOpa3om, ajb-Kapadbu cBa3biBall Kiaccu@uka- 
I[M1O CpeyCTB c KlaccuukallMel Wesel M BbIAeA TPH CTeleHH Mellen, a 
MMeHHO, «CaMbIe€ OTBPaTHTeJIbHbIe» (axa), HansyaiMe (adda) U Ipo- 
M@%KYTOUHBIe (mymaeaccuma) (cxema 6.9). Yuenbiii MasIMKHTCKOTO 
ma3xa0a MOH Mapxyu (ym. 769 r.) IpHMeHAI MpHHUHIM «“OTKPBITHA Iy- 
Tel» B IeIOM pAe IpaBOBLIX pelleHHH. 


Cambie mioxne pe3yibtater: | «CpexHve» pesysbTarer: Jlyaumme pe3ybTaral: 


3anpeljeHHble cpeycTBa 3aKOHHbIe cpey{cTBa OOs3aTeIbHbIe cpeycTBa 


Cxema 6.9. Ypoeuu pezyibmamoé u albmepuHamuenole ypoeHu cpedcme 
ux OOCmUHCeHUA, CO2NAaCHO alb-Kapaqu. 
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TakuM oOpa30M, MaJIMKHTbI He OrpaHwunBaloT ceOa HeraTHBHO 
CTOPOHOM KOHCeKBCHIMAaIMCTCKOTO MBIILIUICHHA, BbIPAKaICh TepPMHHaMu 
HpaBcTBeHHOM TcHxouOrMH. OnM paciipoctpaHsoT CBO MeTO Ha ero 
IlO3HTHBHYIO CTOPOHY, YTO O3HAYaeT OTKPbITHE CpeCTB WIA JOCTWKeCHUA 
OarHx Wee, axe ecIH 9TH We He YIOMAHYTHI B KOHKPeTHBIX KaHo- 
HWYeCKHX TeKcTax. UTOOLI MpOAeMOHCTpupoBaTb Uero paciipoctpaHe- 
HHA TOHATHA «CAOO a3-3apa’uyy JIA JOCTHXKeHUA Makacud BO BCeli ee 
ruOxoctn, Ha Cxema 6.10 mpeyctaBeHbl «Osarue» H “OTBPaTHTeJIbHBEIe» 
IeuIH, MOUb3yACb BbIPAKCHHAMH asib-Kapadu, Kak KpaiiHve TOUKH OTPe3- 
Ka, MocepeyMHe KOTOPpOrO HaxOATCA «HeHMTpaIbHbIe» WeM, WOcTurae- 
MBIC, COOTBETCTBCHHO, «{OILYCTHMBIMH)> CpeJ{CTBaMH. 


YpoBeHb 
OTBpaTHTesIbHBIX 
pe3yIbTaTOB 


Heiitpanbubie pe3yibTaTbl Yposenb Onarux 
pe3yIbTaTOB 


YpoBeHb YpoBeHb 


3allpelleHHbix 3aKoHHbIe cpeycrBa OOOpseMBIX 
cpexCTB cpeycTB 


Cxema 6.10. Cnexmp ypoenei meotcoy xopowumu pe3zyibmamamu/ obA- 
3aMelbHbIMU CpeOcme6amMU U OMBpamuMeNbNbIMU pezybmMamamu/ 3aN- 
pewennoimu cpedcmeamu. 


Tpaoduuua u yes «yHueepcajlbnocmu» 

At-Taxup “0H Allyp TpeaoxKH HOBATOPCKH B3IsIA] Ha OCHOBBbI 
«TpayquuuM (alo-’ypd), ucxona u3 wemei VWcnamckoro mpasa. OaHy 
rmaBy cBoero Tpyya «Maxkacud aw-wapu’a» OH TOCBATHJ TOHATHIO 1b- 
'yp@ UH Mail ee Ha3BaHHe M0 OFHOM 3 Wesel Ucnamckoro papa, a WMeH- 
HO «yHuBepcalbHoctb Mcnamckoro mpaBa». B stoi rmape MOu Autyp He 
YUNTHIBACT BIIMAHHE TpayWWH Ha WpHMeHeHHe XafMcoB, Kak Tpeqosa- 
raeT KylaccHyuecKasd TOUKa 3peHHA. BMecTo 9TOFO OH PaCCMaTPHBAeT BIIN- 
sHve apaOckux TpayquuMit u oOprmaes Ha caMu xayMucbI. Bot kpaTkKoe 13- 
JIOKEHHE CTO OBOOB. 

Bo-nepsBbix, HOH Allyp yKa3bIBaeT Ha HEOOXOHMOCTb YHMBep-ca- 
u3ayuH Ucnamckoro pasa, MOCKOJIbKy OHO lIpeTeHayeT Ha «IpHMe- 
HHMOCTh JIA BCeETO YeJIOBEUeCTBA IIOBCIOY Ha 3eMJIe HU BO BCe BpeMeHa»), 
B NOATBEpKAeHHe Yero OH IIPHBOAMT Webi pay axTow uw xagucos. Jlasee 
HOH Aulyp roBopuT 0 Myzpoctn u30panua Ipopoka u3 4uciia apados B 
CHJIy H30JIMpOBaHHOCTH apaOoB OT WMBMIM3alMH, KOTOpad MOArOTOBMIA 
HX K TOMY, 4TOOBI “CMCIIHBATbCA HM OTKPbITO OOMIATECA C JPYrHMU Hapo- 
JAMMU, C KOTOPbIMH OHH He BpaKOBAIH, B OTIMYME OT TepCcoB, BH3aH- 
THMMeB MU KOMTOB». TeM He MeHee, Id OOecHe4eHHA YHUBepcasIbHOCTH 
Ucnamckoro pasa «ero pequHcaHHA MW 3allOBeqM ClleyyeT MpHMeHATh 
OJ{MHaKOBO KO BCEM JIFOJAIM, HACKOJIBKO 9TO BO3MOXKHO», YTBep»%KaeT HOH 
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Auyp. Ilostomy, Kak OH MuleT, «bor ocHoBan VUcnamcKkoe mpaBo Ha 
MY{POCTH HW OBOZaxX, BOCIIPHHHMaeMBIX YMOM HM He MCHAIOLIMXCA B 3a- 
BHCHMOCTH OT HapoyoB Hu OOEIuaeB». Takum oOpa30m, M6Oun Autyp aaer 
oObacHeHHe Tomy, Mo4emy IIpopok 3alpeTH CHOABYWXKHHKaM 3allHCBI- 
BaTb TO, YTO OH TOBOPHT, «aObI YACTHbIe CLy4aH He BOCIIPHHUMAaIIMCb 
Kak YHUBepcasIbHble IpaBusia». MOn Autyp Haya IpHMeHATb CBON Hen 
K pay XaMcos, MIbITadch OT*PHIIbTpOBaTb apaOcKHe OOBIHaN OT MOTTy- 
JIAPHBIX TPayMUMOHHBIX TpeqwHcanni. On mMUe4r: 

«CreqoBatTebHo, Ucnamckoe mpaBo He 3aHHMaeTcaA orlpeye-se- 

HHeM TOTO, KaKHM IIaTbeM, JOMOM WJIM BepXOBbIM 2%KHBOTHbIM 

HOJDKHBI MOUb30BaTbCA JIOIH... 3HAYHT, Mbl MOXKCM YCTAHOBHTB, 

4TO KaK TaKOBbie OObI4YaH HM HpaBbl OTAeIbHOTO Hapoyja He HMCIOT 

lipaBa HaBA3bIBATbCA B KaYeCTBe 3aKOHA JPyrHM HapoyaM u jaxKe 

JOM M3 9TOTO Hapoya... DTOT MeTOA MHTeplipeTaluu B 3HadH- 

TeJIbBHOM Mepe yCTpaHsAeT MyTaHHly, C KOTOPOM CTaJI-KUBaIOTCA 

YUCHBIe, MIbITAACh MOHATS IPH4MHbI TOTO, MOYeMY 3aKOH 3alipewlaeT 

olpeyeseHHble JeHCTBHA... HallpHMep, 3allpeT %KeHIHHaM Hapa- 

UIMBaTb BOJIOCKI, pacCTa4HBaTb 3YObI WIM WeuwaTb TaTyHpoBKu... Ha 

MOM B3IIA, IpaBYJIbHbIM CMBUI STOrO... B TOM, 4TO 9TH WeHcTBUA 

yIOMAHYTEI B Xajjce KaK IIPH3HaKH OTCYTCTBHA Y XKCHIHHbI We- 

JIOMypHvA, TO MHeHHIO apados. TakuM oOpa30M, 3alIpeT Ha 9TH 

WelicTBUA B J[eHCTBUTeIbHOCTH Ob HalipaBJIeH MpOTHB oMpeye- 

JICHHBIX TpeXOBHbIX TOOyWKTeHHH... TOUHO Tak %Ke YMTAeM, 4TO Be- 

PYFOWIMe X%KCHIHHbI JOJDKHBI “OIMycKaTb Ha ceOa [WIM COMKATE Ha 

ceOe] cBoH TOKpbIBasIa» (cypa «aIb-Ax3a0:59)... ITO 3aKOHOTIO- 

JIOKeHHE YAHTHIBACT apaOcKy!O TpaHUMIO H MOTOMy He KacaeTcaA B 

OOA3aTCJIBHOM TOpAKe 2KCHINMH, KOTOPbIe He HOCAT TaKYyIO OJ1e%K- 

Wy...» 

TakuM o0pa30M, HCxofA 43 WeH «yHuBepcaibHocTu» UcnamcKoro 
Iipapa, u0H Allyp upefiaraer MeTOy WHTeplipeTalMu xaqucoB 4epe3 
MIOHMMaHue HX apaOcKOrO KyJIbTYPHOTO KOHTeKCTa, a He OTHOLMIeHHe K 
HHM Kak K aOCOJIIOTHBIM HM Oe30rOBOpOUHEIM TipaBusiam. TakuM oOpa3om, 
COOTBETCTBYIOMMe XaMCbI IPOUHTHIBAIOTCA CKBO3b IIPH3My HX BBICIIHX 
HpaBCTBCHHBIX Ieulei, a He KaK CAMOCTOATCJIBHbIC HOPMbI. OTOT MeTOA 
BOCIIPHATHA OOLTMaeB MOBbIMAeT «MeeHalipaBIeHHOCTb» cuctempBr Vc- 
JIAMCKOLO TpaBa. 


Hpesymnuyuua neu3smennocmu 

IIpunyun mpesyMuWMu Heu3MeHHOCTH (ucmucxab) ABIIACTCA «IO- 
THYeCCKHM JOBOOM» (Oaiul aku), KaK TOBOPAT FOpucTHI. OnHako mpu- 
MeHeHHe 39TOFO MpHHUWMa MOXKHO pacCMaTpHBaTb KaK BHePeHHe BBIC- 
mux weme Mcnamcxoro mpasa. Hanpumep, NpHHuvn «ipesyMnWMu He- 
BHHOBHOCTH, eCJIM He JOKa3aHa BUHa»>, HallpaBIeH Ha JJOCTWKeHHe Wes 
paBocyAMA, Mpe3syMUWMA pa3spellieHHA, ecM He OKa3aH 3allper, 
HalipaBsieHa Ha JOCTWKeHHe ese BeIMKOAYIIMA U CBOOOAEI BEIOOpa, a 
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TIpe3yMUWHA HeM3MeHHOCTH OMpey{esIeHHbIX COCTOAHHM, HallipHmep, 
OrpaHHYeHHbIxX (PHHAHCOBBIX BO3MO2%KHOCTeH WH HaMepeHHA COBepIIMTb 
aKT MOKJIOHCHHA (HUA alb- ‘Uubadam) HalipaBIeHbI Ha JOCTWKeHMe Iles 
oOsereHua. 

Kpome toro, at-TypaOu mpeyqioxKns pactipocrpaHuTb TpasHMyHo- 
HHY!O IIpe3yMIIMHIO HEH3MCHHOCTH COCTOAHHM Ha «IUMpOKytoO TpesyMii- 
UWHIO HEM3MCHHOCTH>>, IIpH KOTOPOH BCe LICHHOCTH — IIpaBocyMe, CeMbA, 
axe PUTyaIbl — KAKMMM UX 3HAaIOT VU WpaKTHKYIOT JOM 10 CBOel HCK- 
PeHHeM paciOJIOKeCHHOCTH, JOJDKHBI «IIpe3IOMH-poBaTBCA MO YyMoJa- 
HutO». EXMHCTBeHHOe MCKIOUeHHe H3 paBiia «MpesyMUWMH HeH3MeH- 
HOCTH» — 9TO TO, TO ObLIO CKOPpeKTHPOBAaHO UH yilyaIeHO HUCHOCIAaH- 
HbIM 3€KOHOM. CtTasio ObITb, IPHHIMI «Ipe3syMMlMH HeX3MCHHOCTH») B 
cBoel KilaccHuecKOM HM MOJepHHCTCKON dbopMax — 9TO (opMa peasn3a- 
yuu wemen Mcnamcxoro mpasa. 


«Henenanpaenennocms» Kak o6waa niaamdopma ona pa3ziu4unolx 
Npacosblx WUKON 

CeroyqHa, B Hauae XXI Beka, OCTpbIe «CXOJIACTHYCCKHe» pa3sHo- 
Tlacua MIpHHHMarloT POPMYy CYHHHTCKO-LIMUMTCKOrO packosia, KOTOpBIi 
MHOrve 110 TeM WJIM MHbIM MOTHBAM IIpeMOYMTAaIOT BOCIIPHHUMaTb Kak 
M@XKKOHeccnHoHabHbi. KOpuyndeckve HW HappaTHBHble pa3IM4HA Me>xK- 
WY pa3IM4HbIMH CYHHHTCKHMH WM UWIMMTCKMMM IIKOIaMU, Kak ykKa3bl- 
BaJlOCb B IpebIyMIHX TylaBax, CBOAATCA K UX «IOJIMTHKe», a He «pesu- 
rum». OqHako ceroqHa rryOokue pa3Horiacna MexKy CYHHUTaMM Hi WIH- 
HTaMM IIpOAOIMKaIOT HapallMBaTbCA Yepe3 CyAbl, MeYeTH, COLMAaJIbHBIC 
OTHOIMIeHHA BO MHOFHX CTpaHax, MIpHBOAA K TOMY, 4TO ITH pa3sHoracna 
IlepepacTaroT B KpoOBaBble KOH@JIMKTHI. Kpome Toro, 9TH pa3Hormacns 
CHOCOOCTBYIOT LIMpOKOMYy paclipoctpaHeHHio KYJIbTypbl pax TaHcKol 
HeTeEPIMMMOCTH H HECIHOCOOHOCTH K COCYLIeCTBOBaHHIO C «pyrHM»». 

AHasIM3 TOCIeHUX UccieqOBaHHi BeyIMxX CyHHMTCKMX UM WIHHT- 
CKHX Y4eHbIX I10 TeMe maKacud aw-wapu’a OTKPbLI MHe HHTepecHoe 
CXOJCTBO MexKy OOOHMH TOAXOZaMu K maKkacud. OOa cTposTca Ha OF- 
HUX MW TeX 9Ke TEMaX (UODCMUXAO, KbLAC, XVKVK, KUAM, AXIAK Vi T.J.), CCbI- 
JlaloTcd Ha OJHUX HW TeX %Ke WpaBoBeyOB UH TpyAbl («bypxan» alib- 
J>xysaitnn, «’Mia1 aw-wapa’u» Uo“ badapatixa, «Mycmacqda» aitb-Ta- 
3am, «Myeadaxam» aw-Watnou, «Maxacuo» Woun Aurypa) 4 omuparor- 
CA Ha OHM UM Te 2%Ke TeopeTHYecKHe KaccHpuKalMu (macarux, 3apypa, 
xaoncHCUUA, MAaXCUHUUA, MaKaCcUO AaMMAd, MaKacuo xacca WM T.I.) bostb- 
IUMHCTBO IOPHAM4eCKHX pasHOrlacHH MexKTY CYHHHTCKOM MW WHUTCKOM 
IWKONaMH q@ukxa OObACHAIOTCA Pa3HOrIacHAMH M0 MOBOLY CooomeHHi- 
axaoO MW TOxpoOuEIx mpenmucannii. IIpenno-maraempiii makacud au- 
wapu'da XOMCTHYeCKHH MOAXO K @ukxy He OrTpaHw4nBaeTcaA OHUM Xa- 
JMCOM WIM 4YaCTHbIM TMOCTaHOBJICHHeM, a CCbIIaeTCA Ha OOOOMeHHBIC 
IIpHHUMMbI U oOmmM dyHaament. JlocTwxKeHHe BBICIIeH Wem equHeHHA 
MW IpMMvpeHuA MYyCyJIbMaH TipeBallupyeT Hay WeubIO peam3aiuu dPuKxa 
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BO BCex JjeTaIax. CooTBeTCTBeHHO, aliaToua Maxyau Wlamcyyqun 3at- 
peTHI arpeccnto MexK Ay WIMUTaMH UW CyYHHUTaMH Ha OCHOBaHHH «BbICIIMX 
WM (PYHAaMeHTasIbHBIX Welle IpHMMpeHHA, eMHCTBa HU CIIpaBel-JIMBOC- 
TH». Hogxoy 4epe3 maxacud aw-wapu’a TOWHUMaeT 9TH BOTIPOCH! Ha 
BBICOKHM (uOCOMcCKHH ypoBeHb, a 3HAYHT, MO3BOJIAeT MpeOTONeTb M0- 
JIATHKO-HCTOpHuecKHe pa3sHOrlacHA MexKY MyCyJIb-MaHaMH HW COeCT- 
BYeT Pa3BHTHIO CTOJIb BOCTpeOoBaHHO KyJIbTYpbI IpHMUpeHuaA U MUp- 
HOrO COCYLeCTBOBaHHA. 


Tenenanpaeiennocms Kak dyHoamenmajonoli Kpumepuu udsiemu- 
xada 

Ha OcHOBaHHH pe3yJIbTAaTOB aHHOFO aHasIM3a aciieKTa «lleseHall- 
paBJICHHOCTH» B pa3JIM4HbIX (yHaMeHTaJIbHbIX JIMHT-BUCTHYeCKHX 
PallMOHaIbHBIX JOKazaTeIbCTBaX/MeTOax, Hallpa-HBaeTCA BbIBOL, YTO 
pearM3alua weet He ABJIAeTCA CllelM@u4ecKON 3ayauei HeCKOJIBKHX 
MCTOJOB ycylb, TAKUX KaK MeTO aHalOrHuu WIM COOMOAeHHA MHTepeca 
(mloculeqHHM WpedararoT MHOrHe Tpa{MUMOHHbIe H COBPeMeHHbIe TeO- 
pun). A yrBepxx jaro, YTO pearu3alua Weet/maxacud UcnamcKoro papa 
— 9TO KylOueBad Balada BCeX PYHAAMeCHTAJIbHBIX JIMHTBHCTHYeCCKHX UH 
PaL|MOHAIbHbIX MeTOXOJOPMH UPKTHXayja, He3aBHCHMO OT Ha3BaHHii U 
moyxo70B. bosee Toro, c CHCTeMHOM TOUKH 3peHHA, peasM3allua makacud 
OOecIIe4YHBaeT OTKPBITOCTb, OOHOBJIACMOCTh, PeasIH43M HM THOKOCTb cHcCTe- 
MbI McaMckoro pasa. 

Ilo stow TpwanHe WpaBoMepHOcTb OOOTO HPKTUXasa cieLyer 
OlpeeuATh, HCXOWA U3 CTeMeHH ero WeseHallpaBJICHHOCTH, T.e. CTeleHH 
peaM3alyuu UM makacud aw-wapu’a. TouHO Tak %Ke IIpaBOMepHOCcTB 
IIpaBOBOrO PelIeHHA JOJDKHA OMpPeeATLCA, HCXOA U3 CTeMeHH peaslu- 
3allHuu WM Wee Ucnamckoro 3akona. BaldOop Mexy alibTepHaTHBHBIMH 
peWleHHAMM WIM pe3yIbTaTaMH UJOKTUXala Tpa{MWMOHHO OCYLIeCTB- 
JIdeTCA Yepe3s (PUKCHPOBaHHy!O Mepapxulo PyHAaMeHTaIbHbIX MeTOOB, 
yuacTByIOWMX B HJDKTHXaye, 9TO — corslacve, aHaylOrHa, MHeHHe CIIO- 
BYOKHUKa WIM Tpaqwuuna Hapoga Meguusi. Wkomb npaBa MMerIOT pa3- 
Hble B3TIAbI Ha Hepapxuio PyYHAaMeHTaIbHbIX MeTOAOB. OWHAaKO Ha OC- 
HOBaHHH JJaHHOTO aHasIN3a «eecooOpa3sHocTH» PyHAaMeCHTaJIbHbIX Me- 
TOOB, MO%KHO 3aKJIOUHTb, YTO BLIOOP MEXxXAY asIbTepPHATHBHbIMH pe- 
3YJIbTaTaMH VIDKTHXaya cilekyeT ewlaTb, UCXONA W3 pealM3alMu maka- 
cud, H€3aBHCHMO OT UIKOJIbI WIM TeYeHuA, K KOTOPOMY MIpHHasIexKUT 
ropuct. Ecim pe3yiibTaT WDKTHXala BeeT K JIOCTWKEHHIO ero Le- 
wmM/maxcuo, ero cileqyeT Mpv3HaTb eHMCTBUTeIbHEIM. Takum oOpa30M, 
€CJIM CMBICJI OHOM We MpOTHBOpeYHT CMBICIY Apyrovi, TO upeynoure- 
He JOJDKHO OTLaBaTbCA Wes, 3aHHMALOMeH Oosee BbICOKOe MOO%KeHHe, 
corlacHO HepapxHaM, NIpHBOAMBLIMMCA B 1-1 ruiaBe. B pe3ybTatTe, IIpo- 
Wecc HIPKTHXala CTaHOBHTCA, IO CYTH, Mpoleccom peaM3alHuH Wee 
Ucnamckoro lpasa. 
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7 
BbiBojbl 


B faHHo KHHTe TpecTaBsIeHoO UcceqOBaHNe paya OONacTeli, cBa- 
3aHHBIX C IipesaraeMbIM CHCTeCMHBIM TOAXOOM K (uTOCOmuH HU OCHOB- 
HbIM TouoKeHHAM Mcnamckoro pasa. HwxKe MpHBOAMTCA pe3toMe pe- 
3YJIBTATOB Halllero HCCIEOBAaHHA OT TeEOPeTHYeECKHX BUOB O paBOBBIX 
3aKJIKOUCHHM. Pe3yibTaTbl CHCTeMaTH3HMpOBaHbI 110 TeMaM, MO, KOTOpbIe 
OHH ToyMayaror. 


Kyuaccuyeckue Konyuenyuu u Knaccug@uKkayuu makacuod 

B gaHHoli KHuTe OcoO0e BHUMAHNe yeJIeHO TpaqHIMOHHbIM UM CO- 
BPCMCHHBIM OlIpeyesIeHHAM HW KilaccupukalHMAM maxacuo (uenei Ucinam- 
ckoro pasa). [IpaBoBebI MOb3yIOTCA TePMHHOM MaKacuo JIA 0O03Ha- 
YeHHA Lesel, 3aa4, IPHHUMTOB, HaMepeHHi, ycTaHOBOK, OPHeCHTHPOB U 
lipequHasHayenuli. Takxe TepMHH makacud HepeKO UCTOb3yIOT Kak 
ajIbTepHaTHUBy TePMHHy «HHTepecbh» (wacanux). Maxacuo knaccu@uun- 
POBAaHBI 110 pa3HbIM TlapaMeTpaM UH HallpaBIeHHAM, a HMeHHO, 0 CTelleHu 
HeoOxosMMOCcTH, ciepe OxBaTa MIOCTAHOBJICHHH, HallpaBICHHbIX Ha HX 
JOCTWKeHHe, Kpyry Joe, OXBAYeCHHBIX MWesIAMH, CTeIeHH YHUBepcalib- 
HOCTH Wesel — A HaxXOKY WaHHy!oO KaccHUuKAaUHIO JOBOJIbHO CxO*Kel C 
vepapxuelt YeoBeyeckuXx Heme AOpaxama Macsioy. 

C pyro cTOpoHbi, COBpeMeHHbIe TeopeTHKH IpaBa KPHTHKYIOT 
TpaqHUMOHHy!o KiaccupukalM1o MoTpeduoctei (3apypam) to pay mpu- 
4HH, B TOM YHCIIe, 13-38 UX HHAMBUyasIMcTH4ecKON HalipaBJIeHHOCTH, 
HCKIIOUCHHA YHVMBepCasIbHbIX HOpM/I[eHHOCTel, MOCTpOeHHA HCKIIOUH- 
TeJIbHO Ha aHasIM3e JIMTepaTypbl 10 Muxkxy, a He Ha TepBOMCTOYHHKAaX. 
TakuM 00pa30M, COBpeMeHHbIe YAeCHbIe BBeIH HOBYIO KIaccHduKalH1o 
Makacuo, B KOTOpON OHM TIbITaIOTCA H30E%KATb ITHX HeAOCTATKOB. OTH 
HOBbIe KaccHukKalMu OTpaxaroT COOCTBEHHYIO TOUKY 3peCHHA KaxK Oro 
yueHoro Ha pedopMy Hu «MoyepHH3alHIo» UcnamcKkoro mpaBa. TakuM 
o0pa30M, CTpyKTypy vaxkacuo sly4ie BCerO OMMCaTb KaK MHOTOaciieKT- 
Hy!O CTPyKTypy, B KOTOpOM BCe aCIieKTbI — cTeleHb HeOOXoAMMOCTH, 
ccbepa OxBaTa MOcTaHOBJICHHH, Kpyr JuOeli, CTelleHb YHUBepcasIbHOCTH — 
ABJIAIOTCA IIPABOMCPHBIMH UH OTParKalOT MpaBOMepHbIe TOUKH 3peHHA U 
THMbI KlaccupuKkalun. 

Bontee Toro, 4 corsacen c Taxupom “On Altypom B TOM, 4TO aK- 
cud CBOOOBI (xyppulia), TIpewaraeMblit pAOM COBPCMeCHHBIX aBTOPOB U 
FOPHCTOB, OTIMYAeTCA OT eH «KCBOOOLbI» (xyppulia WIM ‘umxK) B Tpayn- 
I{MOHHBIX IKOIax, O3HAYAaFOMeH TOMbKO CBOOOLY OT paOcTBa (YTO ompe- 
IeIMeTCA HCTOPH4eCKUM KOHTeKCTOM), a He CBOOOLY B COBPpeMeHHOM 
MOHMMaHHH. OyHako Oa30B0e 3HadeHHe CBOOObI KaK HeOTbeMJIeMOli 
yacTH pala MCIaMCKHX KOHUeMUMM BbIPAKaIOCh TeEMH WIM MHbIMH Tep- 
MHHaMhH. 


234 


JlaHHasd KHYTa TakxKe IipeycTaBsiaeT Cobol UcTOpHyecKoe UccIeqo- 
BaHHe TeOpHU MaKacud ajlb-wapu’a, HadWHad C 3TOXH, HacTyMMBUeli 
cpa3y mocie cmeptu IIpopoka uw yo HammMx AHeli. Huwxke nmpuBogutca 
KpaTKoe W3I0O%KeHHe STOTO UCCIIeOBaHHA, HAaYMHad C WJPKTMXaya cr0- 
J{BYOKHUKOB ITpopoka, B 4YacTHocTH *Ymapa, u Wo am-lLaruou, Koropsiit 
pa3BHJI ITY TEOpHIO WO ee KIaccH4ecKoi POpMBI. 

«MA mxtuxay ‘YMapa — 3TO 1OKa3aTesIbCTBO TOTO, YTO CIOABHXKHHKU 
He BCera IpHMeHAJIM TO, YTO CHeMMasIMCTEI 10 Vcylb ailb-(ukx Mo3yqHee 
Ha30BYT Ourada alb-ag3 (3HaxeHue TepMHHA), UM 4YTO OHH YaCTO TIpHMe- 
HAJIM TO, YTO B STON KHUTe Ha3bIBaeTCA OWLAIA Alb-MaKcuo. OWHaKo ujex 
Makacuo He ObisIa TIpeAMeTOM OTJCIbHEIX MOHOrpadui uM ocoboro 
BHHMaHHA IO KOHI[a TpeTbero BeKa MCIIaMa, KOra, HACKOJIbBKO M3BeCTHO, 
TCPMHH «a1b-MaKacuo» Obi HCIIOsIb30BaH BIepBbIe — B 3arOJIOBKe MOHO- 
rpaduu 0 Hama3ax aT-THpMu3H alib-Xakuma. C ypyroii cTopousl, mepBax 
HW3BeCTHad KHHTa O MakKacuo B MMPCKHX jleax (my ’amalam) — 9TO «aJb- 
Moana ‘an ‘Ujal ailb-dutiana» («ABNeCHHbIe eH B PeIMTHO3HBIX Ipak- 
THKax») AOy-3aliga amb-banxu. Crapeitiiaa pyKonucb Ha TeMy Makacuo, 
oOHapyxKeHHad MHOM B HatMonanbHoi OuOmMoTeKe Erumta (Jlap asb- 
Kyty6), sto «Maxacun aw-wapa ’u» («Kpacota 3aKOHOB») altb-Kaddama. 
Ora KHHYa 3aclyKUBaeT OOUbIIero BHUMAHHA, OYTYIM BaxKHbIM WaroM K 
pa3BHTHIO TeOpHu alb-maxacuod. Hakouell, BOIIpeKH MHeCHHIO, 4TO HCCcIIe- 
JOBaHHA 10 Makacn] alll-Iapn’a WO XX Beka OrpaHn4MBasIMCh CYHHUTC- 
KMMU (puIOCOCKO-paBOBbIMH IIKOIaMM, MepBbIM IIMHTCKHM COuHHe- 
HHeM 110 maxacuo saBiaetca «Maal anb-wapa’u» («I lpHanHbl WOCTaHos- 
jleHui»), ee astop W0un baOapaiix ac-Cayyk asib-KymMMu. 

Uro KacaeTcad HCTOPHH TepMHHOJOrHH 3apypam, TepBy!O V3BeCT- 
Hy!O TeopeTHYecKyto Kaccndukaunt1o BBe Amtb-‘AMupH alib-Daiinacyd 
B CBOei KHMTe «Ab-uU 11M OU-MaHAaKUO ailb-uclamM» («3HAKOMCTBO C J{O- 
CTOHHCTBaMH WcyIaMa»). 3atem ab-J>KyBaliHH BBeI B ylmoTpedOseHue 
pa3IM4Hble TEPMHHBI [Id OOO3HAYeHHA «MIOTPeOHOCTeM», KOTOPBIe HC- 
TOUb3YIOTCA WH NWOHbIHe. «/ UAC alb-yMam» («CrlaceHwe HapojOB>») asib- 
J>xyBalinn — elle OHO BaxKHOe COUMHEHHE WIA pasBHTHA TeOpHu ab- 
Makacuo W paHHUit mpoeKT pekoHctTpyKyuu Bcero UcmamcKoro papa Ha 
OCHOBaHHH maxkacuod. Yuenuk altb-]>xyBaituu AOy Xamuy asib-la3amn He 
IIpH3HaBayI He3aBHCHMOM JIerTMTHMHOCTH (xydococulaA) HU OHOM v3 
IIpeVIOKCHHBIX HM MaKacud/macanux. Bo3MO%*KHO, 9TO OObBACHAeTCA 
BJIMAHMeM WadHuTCKOrO Ma3xa0a, K KOTOPOMY OH lIpHHasiexan. Tem He 
MeHee, BaKHBIM BKIay allb-l'a3aiu COCTOMT B TOM, 4TO OH HCIIOUb30Ball 
Makcuo kak ratio legis (‘w112), HECMOTpA Ha IIpHMMcbIBaeMy!O MaKacud 
«HeTOYHOCTb»». MW, HakOHell, CaMBIM BaxKHbIM War B pa3spadoTKe Teopuu 
Makacuo Tpunayexut am-Laruou c ero «aie-Myeadaxam qu ycyilb 
au-wapu a» («CormacoBaHHOCTb B OCHOBHBIX MOJIO%KeHHAX HHMCHOCIAaH- 
Horo 3aKOHa»). A cantaro, 4to amt-LatuOu pa3Bui Teoputo waxkacuo B 
Tpex HalipaBIeHHAX, € MMCHHO OT «HeOrpaHH4eHHbIX MHTepecoB» 0 
«OCHOBHOFO MOOKeHHA papa», OT KMYAPOCTH TIpeyMHcaHHA» WO «oc- 
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HOBaHHA IIpewIMcaHHA», OT «HeEACHOCTH» (3QHHUUA) TO «ACHOCTH» (Ka- 
muus). 


Coepemennole Konuenuuu makacuo u ux 3HaYeHUe 

B 9To KHUHTe Oba MpocexeHa IBOIIOMUMA Teopui HW KOHWenMMi 
Makacuo, VU A YTBepxK Aalto, YTO COBPCMeHHEIe KOHIeMMUMH OWKEe K pa3- 
PeWIeHHIO aKTYaJIbHbIX BOIpOCcOB, 4eM KaccuyecKHe. IloKa3aHO, Kak 
MOHATHE «3all[HTbI IOTOMCTBa>> pa3BHJIOCb B «3aOOTYy O CeMbe> HW Tperi- 
JOKeHHA TO POpMHpOBaHHIO TpaxkKTaHCKOM «MCaMCKOM COlMMasIbHOH 
CHCTeMBI»>, KAKHM OOpa30M TIPHHIMI «3alMTbI MBbICIIM» pa3BHJICcA JO 
yCTaHOBOK Ha «paciipocTpaHeHue Hay4HOro MBILUIeCHHA», «IyTellecTBHe 
3a 3HaHHAMM, «IIpeOqONeHHe CTaHOrO MBIINIeHHA» UH TaxKe «H130e%Ka- 
HHe YTeCYKH MO3POB>, KaK «3allHTa YeCTH Tepepocsla B «3allMTy 4eJI0- 
BeyeCKOrO JOCTOMHCTBA HM TpaB YeIOBeKa»». A C4HTatIO, YTO MOAXO K BO- 
IIpocaM l1paB 4esIOBeKa, OCHOBaHHbIM Ha makacuo, MOAKpeliaeT MpHH- 
unbt BceoOme Weksapaluu WpaB YesOBeKa HW TOUKYy 3peHHA, KOTOpad 
TylacHT, YTO UCIaM MOxXKeT TOOaBUTb K NOHATHIO T1paB 4eIOBeKa HOBBIe 
MlO3HTHBHbIe H3MepeHHaA. 

C apyroli cTOpousl, ObIIO MOKa3aHO, YTO IPHHIMM «3all[HTbI pesH- 
THM pa3BHJIcad 0 TIpHHIMMa «CBOOOTbI BEPOHCHOBeaHHA» B COBPeMeH- 
HbIX BbIPAKeCHHAX, a «3all[MTa OarococtrosHum» — B «9KOHOMMYeCKOe 
pa3BHTHe» WH «yMeHbILeHHe pa3spbIBa M@XKAY YPOBHAMH 9KOHOMHYeCKOrO 
pa3BuTH4>. B sTOM KHUTe BbICKa3aHO MHEHHe, 4TO «pa3BHTHe 4eJIOBeUeC- 
KOro MOTeHIMaslayy — 9TO COBPeMeHHOe BbIPaxKeHHe Macilaxa, KOTOpoe 
MO2KHO 9MITMPHYeCKH H3MepHTb Yepe3 «eM YeJIOBEYeCKOTO pa3BUTHA»», 
ccbopmysIHpoBaHHbIe OOH. 


Mysemuducuunnunapnocmpo 

ONBbIT MyJIBTHAUCUMIMIMHAapHOro HccieqoBaHHA, IpHooOpereHHEti B 
Ipolecce padors! Hal STOM KHHTOM, IpHBesl MCHA K BBIBOAYy, YTO «AHC- 
UMIMWIMAM3alHa» He JOJDKHa OBITb IipellaTCTBHeM Ha IlyTH TIpHMeHeHHA 
peJIeCBAHTHBIX KOHIeMUMi W3 pa3sHbIx OONacTel UCceqOBATeNIbCKON esA- 
TeJIbBHOCTH. TOUHO Tak 2Ke, KaK OHA He JOJDKHa OBITb CpeACTBOM MOHOTIO- 
JIM3alMH TepBOMCTOYHHKOB B JOOOM AMCIMIIMHe A orpann4eHna 
TBOPYeCTBa MH KOHTPOJA Ha] HOBbIMH HeaMH. B cMBbIcIe pasBHTHA JHC- 
IMMWIMHbI «Teopus/OCHOBHEIe TomoxKeHHA McnamcKoro mpaBay» HeoOxo- 
J{MMa OTKPBITOCTh JIA PeeBaHTHBIX HeH U Apyrux WucuMmmy. B mpo- 
THBHOM Cilydae, HCaMCKad WpaBoBad TeopuA OyeT OCcTaBaTbCA CTPOTO B 
rpaHulax TpaqWWHOHHOM JIMTepatypbl, a 3Ha4HT, WOcTaHoBeHHAM Mc- 
JIAMCKOYO IIpaBa H BIIpeyb Oy eT Mpucyla HeKad “HECOBPeMeCHHOCTb»». 


Cucmemnolt ananus 

Uctopuyecku o6ulaa opHentalua dbusocodcKoro aHasiM3a HOCH, 
ckKopee, 4acTHBIM, a He XOJMCTH4eCKHH XapakKTep, HM OCHOBBIBAaIIAaCb, B 
OCHOBHOM, Ha CTaTHYHbIX OTHOMCHHAX MeXKLY pa3spo3HeCHHBbIMH 3JIeMeH- 
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TaMH, B OTIIM4Me OT CHCTEMHOLO aHasIv3a, KOTOPOMY CBOMCTBeCHEH XOJIN- 
CTHYeCKHH WM TMHaMMyecKHH NOAXo”. CHCTeMHbIM aHasIM3 OCHOBaH Ha 
olpeyemeHuuH CHCTeM, T.e. aHaIMTHK BOCIIPHHHMaeT aHasIM3HpyeMBblii 
IIpeqMeT Kak CHCTeMy HW HAeHTHUUMpyeT ee XapaKTepHCTHKU B COOT- 
BeTCTBHU C TeopHei cucTem. Bipouem, COBpeMeHHble MeTOJbI, OCHOBAH- 
Hble Ha CHCTEMHOM aHalIM3e, JO CHX Op CTposATcA Ha TIpocToM orpere- 
JICHHM CHCTeMbI Kak «HaOopa B3aMMOJIeHCTBYIOWIMX eMHUID>, 3TO 3Ha- 
4HT, YTO OHH YITyCKarOT pA, XAPAKTEPHCTHK CHCTEMBI, KOTOPbIeC MO2KHO 
OBO ObI HCHONb30BaTb It aHaH3a. bowlee Toro, MHOrMe Hepapxuyec- 
KHe TeCOPHH OPHeHTHpOBaHbI TIpeMMylllecTBeHHO Ha (u3HyuecKHi MUp 
MaTepHH, a IOTOMY He IIPHMeHHMBI K MCCIeqOBaHHIO B Ciepe uel u 
Iipapa. Kpome Toro, MHOrMM KjlaccHukKallMAM CHCTeM JO CMx Top TIpH- 
cylija OMHapHOCTb HM OJHOMePHOCTh, KOTOpble MpOTHBOpedaT Tako xa- 
PakTepHcTHKe CHCTeM, MpeIOx*KeHHOM CHCTeEMHbIMU TeopeTHKaMH, Kak 
MHOroaclIieKTHOCTb. 

JIi1a mpeooseHua Bcex 9THX OrTpaHuyeHHit OObeKT UCcIeqOBaHuA 
paccMaTpHBaeTca B pa3pe3e Tesoro pxAa Oa30BbIX CHCTCMHBIX XapakKTe- 
PHCTHK HM OHM UCIOMUS3yIOTCA WIA aHamM3a cuctembI McamcKoro mpasa, 
9TH XapaKTepHCTHKH: KOrHUTHBHasd/MO3HaBaeMad IIpHpoya CMUcTeM, Ie- 
JIOCTHOCT, OTKPbITOCTh, B3AaMMOCBA3AHHAA MepapxuA, MHOTOACIICKTHOCTb 
MW WeleHalpaBJIeHHOCThb, MpH4eM IOCIICAHOIO A CUHMTAIO KIIKOUeBOM CHC- 
TeMHOM XapaKkTepHCTHKON. 


Knaccuguxayua meonoeuueckux WwKkKol Cc moukUu 3peHua «npu4uH- 
Hocmu» 

B waHHoli KHuTe OBI TakKxKe paccMOTPeH pA WO3MMMH UcuaMCKHX 
(buUIOCOMCKO-MpaBOBbIX WIKOI (a1b-MazaxUuo allb-KaNaMUUA) C TOUKM 3pe- 
HHA TIPHMCHMMOCTH MpHHuia Ipu4nnHHocTH (ac-cababuusa) k bory. My- 
Ta3HJIMTbI HW WHUTbI CUMTaIOT, YTO OOXKeCTBeHHbIe JeAHHA «OJDKHbD» 
MMeTb TIPH4nHbI/WeH, UCXOMA M3 TIpHHIWMa yiry4wenna 1 HeooOpenua 
(am-maxcun 6a am-max6ux). AWwapuTbl UW CaApUTbI WOararoT, YTO 60- 
%KCCTBCHHBbIe JCHHHA BbIMe MpH4HH U Wesel, M 4TO Oe3 WapHaTa HeT HU 
TlOpHUaeMbIx, HH ONOOpAeMBIX JesHui. VU, HakoHell, MaTypHAMTEI IbITa- 
JIMCb HaliTH CepeqHHy MexKLy 3THMM JByYMA MHCHHAMH, CUMTad, 4TO O0- 
%KCCTBCHHbIe JeHHHA HMCIOT TIPHUHHbI/WeuH 10 boxkbei MHJIOCTH, a He B 
CHJLy NIpHHIWIa am-maxcun 6a am-makoux. 

OyHako KpHTHKa NpHHUWMa «MpH4IHHHOCTH» He MpHBOAHT K pa3- 
PylWeHHIO TeOJIOrMH, KaK yTBepxKaloT MHOrMe TeopeTHKH cucTeM. B 
39TOH KHHTe MpeAMpHHATA MOMbITKA JOKa3aTb, YTO CBA3b Me%KY KOHLEII- 
net bora u wee «IpH4YMHHOCTH) CyYLeCTBYeT TOJIBKO JIMIUb B rOJIOBax 
TEOJIOPOB, KOTOPbIe MOJIb3OBAJIMCb MPHHUMMOM «IIPpH4HHHOCTH WIA O- 
Ka3aTeJIBCTBa CyllecTBoBaHHaA bora. AsIbTepHaTHBOM HM COBPeMeCHHbIM 
apryMeHTOM Jit OKa3aTeJIbCTBa CylecTBOBaHHA bora W Apyrux Kac- 
CHYCCKHX TCOJIOTH4YeCCKHX JOKa3aTeJIbCTB MOXKET OBITb TIPHHWHI Xo- 
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mm3Ma. Bosiee Toro, CHCTEMHBIM MOAXOA Moue3eH C TOUKM 3peHHA COBpe- 
MCHHBIX TipeIO%KeCHUM OO OOHOBIICHHM TeOsIOrMH. 


Ymo 3nauum «Hcramckoe npaeo»? 

B 93Tow KHHTe MBI TIPH3bIBAeM YTKO pa3slINdaTb pA TCPMUHOB, 
TpaqMUMOHHO UCHOJIB3SYFOITHXCA B aHTIOA3bINHOUK JIMTepaType Kak CHHO- 
HuMbI «MclaMckoro TpaBa», a HMCHHO: MUKX, WapwatT, KanyH u ‘ypd. 
TepMHH «(pHKX» MOHHMaeTCca KaK OTpaxKeHHe KOTHHTHBHOM (03HaBa- 
TeIbHOM) Yactu Ucnamckoro pasa, Tora KaK TepMHH WiapvaT OTBeYaeT 
3a «“OO%KECTBEHHYIO» 4YaCcTb TipaBa (C TOUKH 3peHuA BepyroulMx). Pasrpa- 
HHYeHHe MExKAY PUKXOM HW WapwaTOM JaeT MOUBY VIA IPHTA3aHui Ha 
«OO2KECTBCHHOCTb» HW «CBAICHHOCTb»» 4eIOBeYeCKOrO IpaBOBOro 
YOKTHXayla UW ciocoOcTByeT BOSHHKHOBCHHIO HaCHJIWA Ha OCHOBAaHHN 
B3aMMHBIX oOBHHeHHii B epecu UW CONpPOTHBJICHUH OOHOBJICHHAM B CHCTC- 
Me HCJIaMcKoM lopucipyzeHuHH. B cBoro ovepeytb, KAHVYH — 9TO KOHK- 
PeTHEIM CBO, HOPMaTHBHO-IIpaBOBbIX aKTOB, a ‘Vpq — ipaBoBad Tpayu- 
us. 


Jeonuua mpaduyuonnolx wkon Aciamckozo npaea 

B 9To KHure CyMMHpoBaHb! (PakTOphI, IpHBeyWIMe K POpMUpoBa- 
HHO TCHJCHUMM “CTOPOHHHKOB MHCHHA)> (ax1b ap-pda’u) U «CTOPOHHH- 
KOB IIpejaHia (AXJ1b Alb-acap) U, COOTBETCTBEHHO, K MOJIMTHKO-pesHrn- 
O3HBIM KOH(JIMKTaM, MepecesIeHHIO CIOJBMWKHUKOB HW H3BeCTHBIX HMaMOB 
Toro BpeMeHH. TeHyeHUMA axb ap-pa’u He orpaHH4unBasacb Vpakom: 
XHJpKa3cKaad WIKOIa, ocoOeHHO B Mequue, Toxe MpakTHKOBalIa ap-pa’u 
yepe3 MeTO CoOHOAeHHA MHTepeca/maciaxa, OCOOeHHO B d@uKxe UMamMa 
Manuka u ero yuenukos. IIpu sToM pa3yIM4HA MEKLY axlb ap-pa’u u 
aXJlb Allb-acap He ObLIM BOIIpOCcOM TpayMWHoOHaIMCTCKOrO Hu HOepalib- 
HOTO IIpOuTeHHH, MOCKObKy OOe MIKOJbI OTpaxKaH asIbTepHaTHBHBbIe 
MeCTOOJOINN ayTeHTHPUKALH HW WpHMeHeHHA XaHCos. 

Takwxe Obuia MoqBepxKeHa KPHTHKe TpayMuMoHHad PopMasibHasr 
Kilaccnukayua wiKoN UcnamMckoro papa, KOTOpad yilycKaeT 43 Buy 
CXOJCTBO MEK LY TOKa3aTesIbCTBAaMH, MMCIOLWIMMM pa3sHbie HAMMeCHOBaHHA 
B pa3HbIX IIKOaX, H pa3sIM4HA MeK TY TOKazaTesIbCTBaMM C OJMHAaKO- 
BbIMH Ha3BaHHAMH. TpayuuMonHad Kilaccuukallua He MIpHHHMaeT BO 
BHHMaHHe MU Wpyrve HeOMHapHble XapaKTepHCTHKU, TakHe KaK MCTOpH- 
yeckuit W reorpaduyeckuit (akTOpEl. 

TakuM o0pa30M, IIpociexuBaHHe WemoueK YYCHHKOB OKa3bIBaeT, 
4TO MOKOJICHHe 3a MOKOJICHHEM, LWIKOJIbI I1paBa CTAHOBMJIHCb BCe OosIee 
H30JIMpOBaHHbIMH HW 4TO «9pa 3aKaTa» Hayaslacb, KOra IOPHCTHI CTA 
TOTOBHTBCA TOJIbKO OJHUM OTJICJIbHBIM Ma3xab0mM VU OOBABJIATb MHCHHA 
HMaMOB HW HX YYCHHKOB «CBALCHHBIMM HCTOUHHKaMM, a UX KHHTM — 
IipHoOpetats Bce OOsIbITYy!O CIOXHKHOCTS HU AOCTPaKTHOCTD. 
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TTepeoucmounuku/kanonuyeckue mekcmol 

Bce cymlecTByromme wkoub! Mcnamckoro pasa eMHOYWIHbI 10 
MOBOAY coxepxaHua Kopana B HbIHeIIHeM Bue. Bepcua AOazymbI HOH 
Mac’yya, of00psemaa XaHa@UTCKHM Ma3xa0OM B [[eu1Ax IOPHCIIpyeH- 
IHU, He BBI3bIBACT 3HAYHTEIBHOM Ppa3sHHUbl BO MHCHHAX 110 CpaBHeHHtO C 
QPYIMMU WKOaMu Ipapa. 3HauuTeIbHad pa3HHlla, OCOOeHHO MexKTy 
CYHHHTCKMMH VM WIMHTCKMMM IIKOIaMM, OcTaeTca B OOacTH Kalam VM T0- 
JIMTHYeECKHX NO3HUMH 10 MOBOLY rpaxkTaHCKOM BOMHBI MEK TY CHOIBYWK- 
HHKaMH, a He M10 TOBOJY HCTOUHMKOB H Mpegnucanun Ucnamckoro mpa- 
Ba. 

IlkousI 1paBa UMeIOT pa3Hble TOUKH 3peHHA Ha TO, 4TO HMCHHO 
OXBaTHIBaeT TOHATHE «Mepeqaun Oox*KecTBeHHOTO MocsaHHsa» IITpopoKom. 
JlaHHbI Tpy yTBepxKaeT, 4TO BOIIpOC O BKJIIOUCHHM XaMcoB, Bpoye 
xajca 00 OMbIJIeHHM asibM WIM CeKCe C KOpMAllei 2%KeCHIIMHOM, B KaTe- 
roputo «MupcKHXx em I[popoka» ocTaeTcaA OTKpPbITbIM. TOUHO Tak Ke 
MHeHHe, 4TO IPOTHBOMOCTaBIATb MUpcKHe JesHuaA I[popoka ero akTaM 
TMOKIOHeHHA (‘W6adam), KOTOPble OlpeweuAIOTCA Kak Jes#HUA «He TOT- 
WexKalllve pallMoHalH3alHn», OCTABIIACT OTKPbITbIM BOTIpoc OO ornpene- 
JIeHHu ‘ubdadam. 


JTuneeucmuueckue 0oKazamejocmea 

Knaccudukalua creleHeli ACHOCTH — myxKam, Hacc MW 3axup — BO 
MHOFOM OKa3bIBaeTCA «IIPOH3BOJIbHOM», YYHTbIBAaA BCe pa3sHOrlacHA 10 
MOBOLY TOrO, YTO MOApasyMeBaeT YTOUHEHHE, TOJIKOBAaHHe WIM OTMCHY B 
OOJIbIIMHCTBe axTOB HU xaqucoB. MetToy «MpoTHBOMOIOXKHOTO 3HAadeHHA» 
TOxKe WOsBepraetcd KPHTHKe KaK 9KBUBAJICHT JIOTM4ecKOM yHKUHH 
crpororo «HcKuoyatousero VWJIM>, He WomycKartolero CHTyaTHBHEIX Ba- 
pawn B UpezmMcanuu. Takum o0pa30M, MeTO « MpOTHBOMOO%xKHOTO 
3HaYeHHA» CIOCOOCTBYeT YBeIH4eHHIO KOJIMYCCTBA «IIPOTHBOCTOALIMX) 
(ma’apyo) city4aeB UW CBA3A4HHBIX C HAMM pellleHuit 06 oTMeHe HM ympa3z- 
HeHun. TaioxKe ObI0 BbIACHEHO, YTO H3-3a IIPHOPUTeTa JIMHTBUCTH4eCKHX 
3HadeHHH IOPHCTEI MpuOerasM K IpHHWHNAaM «yTOUHeEHHA HW «OOYCIIOB- 
JICHHOCTH Yallle, YEM K TIPHHUWWaM «COWUMAaIbHOW ClipaBeVIMBOCTH U 
«Bceobiyjee Oaro». 


Payuonasonoie 0okazamenecmea 
OctTalIbHbIe JOKa3aTeIbCTBa ycylb ObUIM MpoaHasIM3HpOBaHbI B 
TlaHe pa3sIM4ni BO MHeHHAX MO MOBOAY UX JIETMTHMHOCTH, a TakoKe 
CXOJCTB MexK]y HUM HW UX COOTBeETCTBHA azb-vmakacud. Hwxe mpuse- 
JICHbI OCHOBHBIe BEIBOJbI JaHHOTO MCCIeOBaHHA B ITO OOACcTH. 
1. Her «eqnHoro MHeHHs» 10 MOBOY OlpeyesIeHuA MOHATHA KOHCeH- 
cyca (HJ>KMa’). 
2. Ipu cyxkqeHHM M0 aHasIOrH eCTb pa3sHulla MexK Ly ‘WA, XuKMa VU 
Kacuo. 
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3. Kaxyad UikosIa mpaBa, OTBepraloliad dyHWaMeHTaIbHbI MeTOL 
Macilaxa, 34MeHUWIa CrO KAKUM-TO aJIbTepHaTHBHbIM OKa3aTesIbCT- 
BOM, 34 HCKJIFKOUCHHeEM 3aXHpHTOB. 

4. «IIpeceuenue BO3MO%KHOCTeH >» — KOHCeKBeHIIMaMCTCKHH Mo]- 
XO], KOTOPBIM MOryT 310yHOTpeOaTb MeCCHMHCTHYeCKH HacTpoeH- 
Hble paBOBeAbI WIM BIACTb, PYKOBOACTBYIOMaAca MOJMTHYeCKHMU 
MOTHBaMH. 

5. I[pe3ymnuua Hev3MeHHOcCTH (ucmucxa6b) — 9TO TIPMHIWHM JorMye- 
CKOIO paccy2*KeHHA, a He CAMOCTOATEJIBHBIM MCTOUHHK pasa. 


Coepemennoie meopuu Hcnamcxozo npaea 

Ilocne aHamu3a CoBpeMeHHO KilaccHpukKallMu UCIaMCKUX TeHeCH- 
uuu WU UAeoNOrHi, sTO UCceqOBaHve TIPHUWWIO K BbIBOY, YTO aHHBIe 
Kilacchukaluu, 10 OombuIei YacTH, AO CUX MOp BpalllaroTcad BOKpyr 
KIaccH4ecKoH «TpolcTBeHHOM THMONOrHu: :yHaMeHTasIv3M, MoOjep- 
HH3M, CeKyApu3M. Knaccupukala TeHeHUMH, HeqaBHO TIpeIo*KeHHAaA 
kopnopamueti POH] (RAND Corporation), sBiaeTca OOMIMpHBIM Ucciie- 
JOBaHHeM, 3aCiyKMBAIOLIMM OTebHOrO H3yyeHHA. Bripouem, B OOMIeM 
H UWeOM, OHA CTPOMTCA Ha OTHOWICHHH paccMaTpHBaeMBIxX Ipyliil KO 
BHeWMHenOuMTHYecKOH To3sHuMH CoeanHenHprx Ltarop u He 3aTparu- 
BaeT Oa30Bble TeOpeTHYeCKHe Pa3HOTacHA TO MOBOAY OCHOBHBIX IO0JIO- 
*eHHH Mcnamckoro papa, HETOYHO OTHOCHT «CBeTCKHX (HIIOCOMOB» K 
«HcTOUHHKaM Vcnamckoro lpaBa» y TpayMWMOHaIHCTOB, HeEBepHO KIac- 
cudulupyeT «HCTOPH4HOCTh» KaK «MOJCPHHCTCKyIO» TeHeCHIMIO HW He 
BUT pa3HHbl MexK Ty Te4eHHAMM «MCIIAMCKOrO MOJepHH3Ma)». 

IlonynapHaad TpolictBeHHad Kiaccupukayua «OyKBaIH3M—pedop- 
MH3M—BECTepHH3alHA», OOLIMHO IIpeyiaraeMad pedopMucTaMH IeHT- 
pucTcKorO ToIKa — 9TO cTepeoTHMHoe jeneHue. OHO ToOApa3syMeBaeT 
HCH3MCHHOCTb HJ{ecaIbHbIX THIIOB, KiIaccHUUMpyeT yYeHbIX, a He Me- 
TObI, HEKOPPeKTHO HCHOb3yeT TEPMHHbI «BECTePHH3alUA» HW «MOTep- 
Hu3allMA» KaK CHHOHHMBI, HEKOPpeKTHO OTHOCHT paliMoHaMcTHyeckHe 
B3riaget Ucnamckoro paBa K CeKYJIAPHBIM. 


I[peodnazeaemaa knaccuqukayua meopui Hciamckozo npaea 

Ora KHHra pedaraeT MepeCTpOuTb THMOJOrHIO «CTeTeHeH WOKa- 
3aTCJIBHOCTH» H3 OOBMHHOM OMHAapHOM KaTeropv3allMH ACHBbIX/HeACHBIX 
JJOKa3aTeCJIbCTB B MHOrOYpOBHEBY!O CTPyKTypy C LeJIbIM CIICKTpOM TIpH- 
3HAKOB OKa3aTeJIBCTB HW HCTOUHUKOB. Celiuac ucrouHuKamyu Teopuii Mc- 
JIaMCKOrO papa cuntTaroTca aaTbI Kopana, xagucsi II[popoxa, tpagu- 
IMOHHEIe WKOIbI McnamMckoro pasa, Macaux, pallMOHaJIbHble JOBObI 
COBPeMeHHbIe Me*KTYHAapOAHble AWekslapawwu pas. KpynHetwiue tTeH- 
CHUM B pa3zJIM4HbIX COBPeMeHHbIX Teopuax VUcnamckKoro mpaBa — 9TO 
TpaqMUMOHaIH3M, MOJeCpHH3M MU NOCTMOAepHu3M. Kaka 43 THX TeH- 
WeHUMH, Kak WJWIKOCTpupyeT KHuTa, MOpoxKAaeT pA, TeEOpeTHYeCKHX Te- 
YeHHH, KOTOPbIe MOTYT MepeceKaTbCA 10 OTCJIbHIM BOIIpOcaM. 
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TpaqMuMouasu3M BKIOUaeT TakKHe TeYCHHA, KaK CXOJIAaCTHYeCKHH 
TpaqHUMOHaIH3M, CXOaCTHYeCKHH HeEOTpaAMUHOHasIM3M, HeOOyKBasIH3M 
WM UeoOrMyeCKH-OpHeHTUpOBaHHble Teopuv. CxomacruyeckHi Tpayu- 
IWMOHAaIH3M C4MTaeT OJHY W3 TpaqMWMOHHBIX wkKON McnamcKoro mpasa 
BbICLUMM HCTOYHHKOM TipaBa WM AOMycKaeT WYKTUXa TOJIbKO IIpH OT- 
CYTCTBHM Oojlee paHHero MOcTaHOBIeHHA JaHHOTO ma3xaba. Cxomactu- 
YeCKHH HeOTpayqHUMOHaIH3M He OrpaHH4eH OHO WKOJION, OH OTKPBIT 
JIA paSHbIX WKOJ WpaBa KaK HCTOUHMKOB IIpaBOMepHBIX MOCTaHOBJICHHH. 
Ero OTKPBITOCTb MOXKET ObITL pa3zIM4HbIX CTeleHel: OT OTKPLITOCTH BCeM 
UIKOJIaM IIpaBa 0 OTKPbITOCTH OMpezeueHHOMy HaOopy CyHHUTCKHX WIM 
WIMMTCKHX wWIKOT. HeoOyKBaiu3M — PeHOMeH, TIpHcyWMi Kak CyYHHV3My, 
TaK HM WHu3My. OH oTIM4aeTCA OT KIaccH4ecKOrO OyKBasIH3Ma TOO 
3aBHCHMOCTbIO OT cOOpaHHii xaqHcoB, OAOOpeHHEIX OZHOM MmpaBoBoili 
miko0H. pu stom HeoOykKBasIM3M CormlallaeTca C KIaCCH4YeCKHM JINTe- 
pauIH#3MOM B BBICTYIWICHHM MIpOTHB Uen IpH3HaHUA Wesel/maxacuo Je- 
THTHMHBIM HCTOYHHKOM lopucnipyyzenunn. MU, HakoHell, HeouorM4ecku- 
OPHeCHTHPOBaHHble TEOPHH KPHTHKYIOT COBPeMeHHbIN «pallMOHaJIH3M)> H 
I[CHHOCTH 3a KEBPOMOWeCHTPH3M)». 

UcnamMckuii MOJepHu3M BKJIIOUaeT TakKHe TeYeHHA, KaK allOJIOreTHu- 
yecKad PeHHTeplipetalua, pepopMucTcKad peHHTeplipetTalua, Teopun, 
OpHeHTHpoBaHHble Ha acilaxa WU peBu3ua ycyib. Kmrouesbie Puryppl 
MCaMCKOrO MOJepHH3Ma MHTerpwpoBasid CBOe HMCIaMcKoe HM 3arlayHoe 
oOpa30BaHHe B HOBBIe MpeIOKeHHA 10 pesopMe Hu «peHHTeplipeTalHn 
wcsiama. 

Moxammay AOqo u ero Bexyuive yuenuku Pammy Puga u Taxup 
HOH Alllyp, BHeCJIM 3HaYHTeCIBHbIM BKIAa, B pas3BUTHe HOBOM WIKOJIbI TOII- 
KOBaHHaA KopaHa, CO3By4HOrO C COBpeMeHHOM HayKOM MW pallHOHalib- 
HOCTBIO. OTa IUIKOIa, Ha3biBaeMad «pedOpMHCTKO-penHTepmpeta- 
TOPCKOM», IPpHMeHAeCT KOHTCKCTYyaJIbHy!O MHTeplipeTalHio KaK HOBBIM 
MeTO], TOJIKOBaHHA. C Apyroli CTOPOHbI, WKOJIa alouOreTHueCcKOM peHH- 
TeplipeTalHu MpocTo onpaBAbIBaeT OMpeesIeHHbIe CTaTyC-KBO, OOBIMHHO 
MCXOJA H3 NOUMTHYECKO OpHeHTayHu. OWHAaKO A yTBepxKalo, YTO MUDp- 
CKHM BOIIpocaM He CJleyeT IpHAaBaTb CBALCHHbIM Opeoll, ClelWMaJIbHO 
BbIUMTHIBAA OTBCTbI Ha HUX B Kopae WIM xaqucax. 

UV, HakOHell, CTOPOHHUMKH peBH3HH ycylb IIbITAIOTCA MepeCMOTPeTb 
YCylb Allb-(uKX, BbICKa3bIBad COMHCHHA B ero Oa30BbIX MOHATHAX, TAKUX 
KaK «e]MHOJyUIHOe MHeHHe>, «ayTCHTHYHOCTb», «OTMeHa», MH BBeCTH 
HOBbIe HHTeplipeTaluu maciaxa (Osara). 

B uciaMcKHi MOCTMOJepHv3M BXOJAT TaKHe TeYeHHA, KaK IOCTCe- 
KYJIAPH3M, HCTOPHUM3M, KPHTH4eCKHe IIpaBOBble MCCeOBaHHA, IOCTKO- 
JIOHHAIN3M, HeopallWOHasIH3M, aHTHpallHoHasIu3M VM cekyApH3M. Omni 
MeTOJ BCeX THX MOCTMONCPHHCTCKHX MOAXO0B — STO JEKOHCTPYKIUHA B 
crune Jleppuun. Tesenve MOcTCTpyKTypasIMCTOB HalIpaBsIeHO Ha «OCBO- 
OoxqeHHe JOAeH OT aBTOpUTeTa MMCcaHuA», OHO IIpHMeHAeCT CeMHOTH- 
yeckylo Teoputo TekcTa K Kopany, 4ToObl «OTAeUT WOApasyMeBaHHe OT 
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oupasyMeBaeMoro» (HMIMVIMKaWHIO OT MMIMIMYNTHOrO). IlocrmMoyep- 
HHCTCKOe TeYeHHe HCTOPHUMCTOB paccmMaTpHBaeT KopaH WM xayHcbl Kak 
«IIPOLYKTHI KYJIbTypbD> HW WpeyyiaraeT COBPeMeHHBIe AeKslapalHu WpaB B 
KayecTBe HCTOYUHMKOB STHKH XM TipaBa. HeopaljMoHnasIMcTbl B OTHOLMICHHU 
Ucnamckoro papa TpHyepxuBarOTCA MOAXOa ACTOPHUMCTOB U OTCEI- 
JIaroT K TpayMUMOHHON MyTa3HWJIHTCKOM/palMoHasMCcTH4ecKON WIKOJIe Kak 
K HCTOUHHKY CBOMX BO33peHHH. 

Ucnamckas BepcHa” KpHTH4eCKOM NpaBOBOH MBICJIM HallpaBsieHa Ha 
JCKOHCTPYKUMI0 MO3HUMHM BlaCTH, OKa3aBLlylo BlIMAHHe Ha McsamcKoe 
lIpaBo, TaK %Ke KaK BJIMATeJIbHbIe apaOcKue TIeMeHa HM MyXKCKOM cyripe- 
Macv3M. Y4eHbIe CIIOPAT O TOM, OOCIYKUBAIN JIM IpaBOBebI HHTepecsl 
TIpaBuTelen WIM 3al{MWaiM WpaBo oT WpaBuTeseH. UcnamcKui MOcTKO- 
JIOHHasIM3M KPHTHKyeT KlaccHyecKHe OpHeHTasIMcTcKHe MoAXob K Vc- 
JIAMCKOMY IIpaBy H TIpH3bIBaeT K (POPMUPOBAHHIO MOAXKOAOB, KOTOPbIe He 
OCHOBBIBaIOTCA Ha «SCCCHIMAJIMCTCKHX IIpeqpaccyyKax 10 MOBOAY HC- 
JI4MCKHX KyJIBTyp»». 


Cucmemnolit nooxoo k meopuam Hcnamcxkozo npaea 

V1, HakoHell, B JaHHOM padoTe MpeycTaBJIeH CHCTeMHBIM MOAXO] K 
Teopuam VicnamcKoro lpaBa, CorlacHoO KOTOpOMy IIpediaraeMbIe CHC- 
TeMHBbIC XapaKTePpHCTHKH (KOFHUTHBHOCTb, LWeJIOCTHOCTb, OTKPBITOCTB, 
B3aHMOCBA3aHHad HepapXHA, MHOTOACIICKTHOCTh UM WesleHallpaBJICHHOCTB) 
peasIM3yIOTCA Yepe3 KOHKPeTHble TeopeTHYecKHe Tpedox*xeHHA. Bo-nep- 
BbIX, 4TO KacaeTCA [IpaBOMepHOCTH BCeX BYOB MO3HaHHA, B KHUHTe 
YIBepxKaeTcaA, YTO HAPKTUXa HE CIeAyeT pacCMaTpUBaTb KaK BOIJIOLML|e- 
Hue «boxKbUX 3aloBeyel», Wake eCIM OH OCHOBaH Ha e{MHOJYIWWHOM 
MHeHHH (udocua’) WIM CyxKeHHM TO aHallorMu (KolAc). Ita To3HIMA 
CxXOx*Ka C TOUKOM 3peHHA mycaeeub0é6, KOTOpble TIpv3HaBasIM KOTHUTHB- 
Hyto Ipupoxy Ucnamcxkoro mpapa. Jlanee, yro KacaeTCA HaMepeHHii BBEI- 
cKa3biIBaHHi uw esHu IIpopoka, MbI omMpaeMca Ha CHCTeMaTH3al{H1O 
HamMepeHult IIpopoka, mpeyoxKeHHyr1o alb-Kapapu u Won Antypom, 
4TOObI pacluMpuTb TpayHUMoOHHOe Jelenue AZeaHui [Ipopoka Ha 4eso0Be- 
yeckHe M TlocuaHHHueckne. JloOaBouHad KaTeropua BKIOUaeT CoOOOLIe- 
Hua 0 IIpopoke, B KOTOPEIX MOXKHO MpoceqHTb OcoObIe «HaMepeHHA»». 

EcsIM roBOpHTb O pealM3alluu XapakTepHCTHKH XOJIM3Ma, a HMCHHO 
MOOWIPCHHH XOJIMCTHYCCKHX B3IIAOB Ha cuctemMy McnamcKkoro mpasa, 
KHHYa MpOclex*KUBaeT BIIMAHHE MpaBOBOrO MBILWJICHHA, OCHOBAaHHOrO Ha 
IIpHHWAMe MpH4vHHOcTH. B 9TOM CMBICIIe CbIrpasIM CBOIO POJIb COMHECHHA 
ap-Pa3v B JOCTATOUHOCTH OAHOTO «ACHOTO> JOKa3aTeIbCTBa. OWHAKO ap- 
Pa3v He 3aTPOHYI MepBHYHy!IO WpoOJIemy aTOMMCTH4eCKHX TOAXO0B, 
KOTOPad COCTOHT B OTCYTCTBHM WeJIOCTHOCTH HX «IMIPH4MHHO-CJIeQCTBeH- 
HO Oa3bI. KpoMe Toro, CHcTeMHbIM MOAXOA Mose3eH C TOUKM 3peHHA 
COBPeMCHHBIX OOHOBJICHYECKHX TEHACHUMM B TeOOrHH. 

Uto kacaeTca peau3ayuu B cucteme Mcnamckoro mpaBa xapakTe- 
PHCTHK OTKPbITOCTH MH CaMOOOHOBJICHHA, TO B ITOH KHUTe MBI Mpeyyia- 
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raeM H3MeHeHHe TOCTaHOBJICHHH B 3AaBHCHMOCTH OT H3MeCHeCHHA MUpo- 
BO33PCHHA IOPHCTa WIM KOrHUTHBHOM KYJIBTypbl, CjeaB ITO MexaHH3- 
MOM OOecIIe4eHHA OTKPbITOCTH B CucTeMe Vcnamckoro lpaBa, a TakoKe 
(buIOCOMCKYy!O OTKPbITOCTh KaK HHCTPyYMeHT CaMOOOHOBJICHHA CHCTeMBI 
Ucnamckoro mpasa. TpaquuMonHo lmpakTu4eckoe 3HaueHHe alb- ‘ypqd Kak 
WOKa3aTeIbCTBA JOBOJIbHO OrpaHH4eHo, WH UCaMCKHe MpaBOBble pellie- 
HHA T0-lIpexXHeMy OCHOBBbIBaIOTCA Ha apaOcKHx oObMaax. CyleqoBa- 
TCJIBHO “MHPOBO33peHHe MpaBOBesa»> MOXET CTATb CpeJ{CTBOM pacilHMpe- 
HHA CcooOpaxKeHui ato-’ypq>, 4TOObI WOCTHUb eM YyHuBepcasIbHOCTH 
Tipapa. HeoOxoaMMbI Id WKTUXaa HaBbIK, Ha3bIBAeMbIl @uKx alb- 
6aku’ (TIOHHMaHHe TMOO%KeHUA Belle) Obl pa3s3BHT KaK HHCTPpyMeHT 
«KOMIC€TCHTHOFO MUPOBO33peHHA» IOpHcTa, OTCIOAa MpesoxeHHe 06 
OTKPbITHH MCaMCKOM IOpHCIIpyAeHUHU JIA CCTeCCTBeCHHBIX HM COLMMAaIIb- 
HBbIX HayK. 

B oTHomeHuu dunocodcKoli OTKPbITOCTH WaHHad KHHTa HaxXOJMT, 
4To Teopua Ucnamckoro mpaBa He TOsIb3yeTCA OPHTHHAJIbHbIM BKIIaIOM 
HCJIAMCKHX CpeHeBeCKOBBIX (puOcodos B PuOcOduto UH JIOrHKy, Haripu- 
Mep, ABHI[CHHbI C erO “BPCMCHHEIM)> CHJIIOTH3MOM, aJib-Dapabu c ero 
TeopHeli HHYKTHBHOrO paccyxyeHua, WOu Pywiya c ero OTKpbITOCTHIO 
JIA BCex (uOcodcKUx UccexoBaHHi, MOH Xa3ma u YOu Taiimuu c ux 
KPHTHKOHM apucToreseBpow JoruKH. VMcnamckoe paBO MOxKeT JOCTHUb 
CaMOOOHOBJICHHA Uepe3 OTKPbITOCTS PUIOCOMcCKOMy HCcIeOBaHHIO. 

Uro kacaetca oOecileueHHA MHOTOACIICKTHOCTH B CHCTeMe HCJIaMc- 
KOM IOpHCIipyAeHUHu, XOTeOCb ObI yKa3aTb Ha TO, 4YTO BO BCeX TIpaBo- 
BbIX IKONIaX MpocwexHBaeTCA JOMMHUpoBaHve OMHAPHOTO MBILLNIeCHHA. 
Bo-epBbIx, MeTOJ CYMIHOCTHOTO, WIM OlMcaTebHoro, pa3zIM4eHHA 
M@XK]Y KOHICMIMAMM (Mambu3) BCerAa BeeT K OLpeeueHUIO KaxKTOH 
KOHIenUHH B OTHOMIeHHH ee «“OMHapHoro onmoHeHTa». Hanpumep, «a0- 
COJIIOTHAA YBEPCHHOCTb» (#KUH) Ip TpaBOBOM aHasIN3e, K KOTOPOH Tak 
ctpematca. He3saBucuMo OT TOrO, Ha 4TO OHA OMMpaeTca — JIMHTBUCTH- 
yeckoe 3Ha4ueHHe, HCTOpHuecKad ayYTCHTHYHOCTS, JOrH4uecKoe yKa3zaHHe, 
— OHA ABJIAeTCA Oe34OKa3aTeIbHBIM TlapaMeTpOM, H, TeopeTH4ecKH, ee 
HY2KHO BOCIIPHHMMA€Tb Kak HEIIpepbIBHBI CIIeKTP BEPOATHOCTeH, a He Kak 
IipeqMeT OvHapHO KylaccudukallMu «ACHOCTb/HescHOcTb». JloKa3a- 
TCJIbCTBOM 3TOMY YTBepxKCHHIO B HCJIaMCKHX HCTOUHHKaX MOKeT T0- 
CIYKUTb TOT (PakT, YTO B KOPaHH4ecKOM JIOrHKe WOKa3aTeJIbCTBO Cy- 
ujecTBOBaHHA bora ToxKe MpOMCXOAMT CKBO3b IIPH3My «HelpepbIBHOrO» 
IIOHWCKa YBepeHHOCTH, a He «OMHAapHOM» KaTeropHyHoctTH. C Apyroi cTo- 
POHBI, MHOFOacIIeKTHOCTb B COUeTAaHHH C MOAXOOM Yepe3 maKacud MO- 
%KET IpeIOKUTh TeopeTHuecKoe CHATHE JHIICMMbI IIPOTHBOTMOIIOHKHBIX 
WoKa3aTesIbcTB. TakKHM OO0pa30M, XOTA TOCTMOJ[epHHCTCKHe TOAXObI K 
UcnamckoMy lpaBy MOXHMMarIOT BaxKHbIe BOIPOCbl 0 COMHHTeCJIBHOM 
IIpHoputete OuHapHOCTH, CaMU OHM TATOTCIOT K OMHAPHOCTH UH OAHOMEp- 
HocTu. MuoroaciekTHbIi Nouxoy K Teopuu VcnamcKoro pasa 1103B0- 
JIdeT H30E%KATb MOAOOHBIX PeAYKIMOHUCTCKUX MeTOAOOrHH. 
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V1, HakoHell, BbIHeCeH PA KOHKPeTHBIX TpeqoKeHHM B OOacTH 


ycylb ajlb-qbukx, HalipaBleHHbIxX Ha OOecIieyeHHe LeeHalpaBsIeHHOCTU 
MCaMCKOM IOPHCIpyAeCHUMH Kak CHCTeMBI, BBHAY TOrO, 4TO WelleHali- 
PaBJICHHOCTb — 9TO OHA H3 (PYHAaMCHTAasIbHbIX XapaKTepHCTHK CHCTeM- 
Horo aHasu3a. Jlanbiie cieayeT Nepevenb STHX TIpeWIO*KeHHH: 


1. 


2. 


IIpu3HaTb 1OpUAM4eCKy!IO AOKazaTeIbHY!O CHITy (xydococuliA) Ou- 
JAa ailb-mMakcuo (yka3aHUa Ha WesIb). 

Cu4ntaTb QUAI Ajlb-MAKCUO TIPHOPHTeETOM M10 OTHOLICHHIO K JIpy- 
TMM yKa3aHH4AM B 38BHCHMOCTH OT CHTyallMH M BaxKHOCTH CaMoli 
WeuH. 


. Lem BEIpaxkeHud OIMKHAa OpeeATb MIpaBOMepHOCTb OOpaTHoro 


eMY YKa3aHHA («IPpOTHBOMOOXKHOLO 3HadeHHA»»). 


: BarpaxkeHHast B CBANICHHBIX TCKCTAaX BBICIMIaA Web IpaBa — OOBIMHO 


B oOmmMx u HeOOycJIOBJICHHBIX BLIPMKCHHAX — He JOJDKHa KOHKPe- 
TH3HpOBaTBCA U oOyclaBJIMBaTbCA OTICJIBHbIMVM TCKCTaMN. 


. HpaBcTBeHHble I[CHHOCTH JOJDKHbI UMeTb CTatyc ratio legis W194 co- 


OTBCTCTBYFOIINX TIOCTaHOBJICHHH B AOMOJHCHHe K OYKBaJIbHbIM 
«IT pHW4HHaM>), ONpeTCJLMeMbIM TpadHWMOHHbIMH MeTO]aMu. 


. IIpeqmaraetca pacIuMpHTb KJIaCCH4YeCcKOe <«CMBICJIOBOC COOT- 


BeTCTBHe» (“adam WYV3V3 Glb-MamH) TO “CHCTeEMATHYeCKOTO COOT- 
BCTCTBHA>>. 


. Tloaxoy{ CKB03b IIPH3My MaKACUO MOXET 3allOIHUTb Wpobes Heoc- 


TatOUlero KOHTCKCTa B pa3JINGHbIX BCpCHAX WepeqauW XaMCos. 


. Maxacuo B cmbicie «HamMepeHuii» IIpopoka Toxe MOxeT OBITb HC- 


TIOIb30BaH JIA KOHTeKCTyaIM3alMH CooOMeHHi, Ha OCHOBaHHH 
cucTeMaTH3alun HamMepeHuit IIpopoxa, mpeazmaraemoi WOn Auty- 
poM, KOTOpbIM cyuta, 4uTo I[popoK pyKOBOACTBOBAJICA CJIeENytO- 
IMM HaMepeHHAMH: HaMepeHHeM H3aTb 3aKOH, BbIHECTH IIpaBo- 
Boe pellleHHe, paccyUTb, BbIPa3HTb CBOe MHeHHe JIMepa, HacTa- 
BUTb, aTb COBCT WIM PCKOMeHallMb0, a TakKxKe pyre HamepeHuas, 
He CBA3AHHBIe C Ha3MaHHeM B KaKOM-JIHOO BHJe. 


. Hlogpoousi anamu3 «TOUHOCTH “wid OOHApyXKUBAeT, YTO OOBIMHO 


OHa MCHACTCA HU HE MOJICKUT TOUHOMY OIIpeWesICHHFO, Kak Tpatu- 
IWMOHHO IIPHHATO CUHTATh. 


10. Crop mo moBoxy He3aBHCHMOHM JIerHTHMHOCTH MacaUux MO%KHO 


IIpeKpaTuTh, IIPHHAB BO BHHMaHHe COOTHCCCHHE UHTCPecos C Iej1e- 
cooOpa3HOcTbIO, T.€. YCJIOBHO IIOCTAaBUTb 3HaAK PaBCHCTBa MC2K]Y 
Macalux 4 Makacuo. 


11. Mcmuxcan jo0aBiaeT 1paBOBOMy Cy%KeCHHIO IesleHalIpaBsIeHHOC- 


TH. Tem He MeHee, MpaBOBble WIKOJIbI, He IIpH3HabOWWe ucmuxcan, 
TIBITAIMCh PeaIH30BaTb IPHHUMN WesleHalipaBleHHOCTH pyruMu 
MeTOaMH. 


12. «OTKppiTue myTel» He cyleqyeT OrpaHH4nMBaTb HeraTHBHOW CTO- 


POHOH, XapakTepHOH JIA KOHCCKBEHIMaJIMCTCKOTO NOAXo Na. 
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13. Onupascb Ha NpHHWn «IpecedeHus BO3MOXKHOCTeM» (71a MOpH- 
qaemoro) Asb-Kapadu BbIBe] IPHHIUMM «OTKPbITHA MyTei» (WA 
Olara), IpeWWIO*KUB «HEIIpepbIBHYIO» WikKasly, MOIOCaMM KOTOpOH 
ABILACTCA «Osaroe» H «OpHaemoe». 

14. Ananu3 Brmanua (apadcKHx) OObI4daeB Ha XaMCbl, IpeIpHHATHIM 
Von Antypom, cnocoOctByeT ipHOsMKeHHIO K eI yHuBepcalib- 
HoctTu Mcmamckoro pasa. 

15. Upwxuun «mpesymMmiuu HeH3MeHHOCTH» (ucmucxab) TWpelcTaB- 
JIMeTCA Kak peasM3alMA BbICLUMX WeeH Vcnamckoro mpaBa, TakKHx 
Kak ClipaBeJWIMBOCTb, OOIerueHHe HU CBOOora BEIOOpa. 

TakuM oOpa30M, mogzxoy K Uciamckomy mpaBy Yepe3 akacuod au- 
wapu'a TIOMHMMaeT OpHAMYecKHe BOTIpOCbI Ha OosIee BLICOKHH usIO- 
copcKHH ypoBeHb UM MO3BOAeT MpeosoMeTb (AcTOpHyeckHe) NO HTHYe- 
cKHe pa3HoracHa MexKY wkOamMH McnamcKoro mpaBa, cllocoOcTByeT 
Pa3BHTHIO CTOJIb HEOOXOAMMOM KYJIbTYpbI IPHMUpeHuA HM MUpHOrO Cco- 
CyLeCcTBOBaHHA. boslee Toro, peaM3alH1O TUX Ween cileyyeT cewaTb 
KHOUeBOH 3aqauei BCex (PYHAaMCHTAJIbHBIX JIMHTBUCTH4eCKHX HM pal{Ho- 
HaJIMCTH4eCKHX MeTOAONOrHi WIVKTHXaya, He3aBHCHMO OT HX Ha3BaHuii 
MW ToyXon0B. TakuM oOpa30M, IpaBOMepHOcTs jHOOOrO HKTHXasa cire- 
wyeT yCTaHaBIMBaTb, HCXOJA 3 CTeMeHH OOecHe4yeHHA UM «euIeHalipaB- 
JICHHOCTH>, WIM BOIMIOWCHHA Makacud au-wapu'a. 
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